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Retail Update 
 

Vicarious Liability 
 
Various Claimants v WM Morrison Supermarkets PLC (2017)[2017] EWHC 3113 (QB) QBD (Langstaff J) 
01/12/2017 
 
In a class action by 5,518 employees for breach of the Data Protection Act 1998, breach of confidence and 
misuse of private information, Morrisons was found vicariously liable for the actions of an employee who 
disclosed the personal information of around 100,000 colleagues on the internet.  
 
The facts: 
 

 On 12th January 2014 a file containing the personal details of 99,998 Morrisons employees was posted 

on a file sharing website. The data consisted of the names, addresses, gender, dates of birth, phone 

numbers, NI numbers, bank sort codes, bank account numbers and salary details. 

 The information was also sent anonymously to three newspapers who in turn notified the defendant.   

 The defendant acted promptly and within a few hours the information was removed from the website.  

 A police investigation followed and an employee, Andrew Skelton, was eventually charged and 

sentenced to a term of 8 years imprisonment.   

 Skelton was a senior IT internal auditor and was described by colleagues as reliable and trustworthy.   

 In the months prior to the data leak Skelton had been involved in an incident.  Unknown to his 

employers, Skelton operated a side-line dealing a legal slimming drug. He bought it from a wholesaler, 

and re-packaged the drug in smaller quantities which he offered for sale on e-Bay. He did this in his 

own time, as a personal business. He did not use Morrisons’ facilities, except on occasions when he 

would put a package through the post room. When he did so he would pay for the postage.   

 In May 2013, an envelope came open in the post room at Morrisons. It contained white powder and 

caused immediate alarm to those in the post room.  The police were called who suspected the drug 

might be Amphetamine.   

 Skelton was arrested and escorted from the premises. He was suspended from work, pending a 

definitive laboratory analysis of the powder.   Results showed that the drug was not illegal and Skelton 

who had been on suspension for a month was permitted to return to work. Morrisons disciplined him for 

the incident, which had caused considerable concern, and he was given a formal verbal warning.  

 Skelton was unhappy that he had been given a formal, albeit “verbal”, warning, and thought that 

Morrisons had acted excessively.  As a result, and unbeknown to his fellow colleagues or his employer, 

Skelton held a serious grudge against Morrisons and in retaliation resolved to disclose the personal 

details of staff to damage his employer.   

 
The claim: 
 
The co-workers whose data had been disclosed brought a group civil claim against the defendant on the 
following grounds: 

 

 breach of Data Protection Act 1998,  

 breach of common law for misuse of private information, and  

 in equity, for breach of confidence.  
 

 
If Morrisons were not held primarily liable, the claimants submitted they were liable vicariously under each of the 
three heads. 
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The decision: 

 

 Morrisons was not the data controller at the time of the breach of the principles in respect of the 

information later disclosed on the internet. On that basis, Morrisons owed no duty to the claimants in 

respect of which it was in breach. 

 Morrisons had failed to discharge its duty under the DPA 1998 to take appropriate measures to guard 

against unlawful disclosure and/or data loss. However, that failure neither caused nor contributed to the 

disclosure which occurred. 

 Primary liability in respect of breach of confidence or misuse of private information was also not 

established. Morrisons had not disclosed the information or misused it.  Skelton had acted without 

authority and criminally. 

BUT 
 

 Vicarious liability - the disclosure on the internet of the payroll data was not disconnected by time, place 

and nature from Skelton's employment.  

 There was an unbroken thread that linked his work to the disclosure. 

 Morrisons had deliberately entrusted Skelton with the payroll data; it was a task specifically 

assigned to him. 

 The fact that he chose to disclose it to others who were not authorised was nonetheless 

closely related to what he was tasked to do. When he received the data, though covertly 

intending to copy it for misuse, he was acting as an employee and the chain of events from 

then until disclosure was unbroken.  

 The fact that the disclosures were made at a later date from home, outside working hours did 

not disengage them from his employment.  

 The issue was not whether Morrisons did wrong, but whether, when Skelton did, his acts were 

closely connected with his employment. 

 There was a sufficient connection between the position in which Skelton was employed and 

his wrongful conduct, put into the position of handling and disclosing the data as he was, to 

make it right for Morrisons to be held liable.  

 The fact that Skelton's actions arose out of a grudge was beside the point.  

 Although Morrisons was the main target of his actions, it was just that it should be vicariously 

liable for the wrongs done to the claimants. 

Nb. We understand that Morrisons will appeal the judgment. 
 
 
Various Claimants v Barclays Bank PLC (2017)[2017] EWHC 1929 (QB) QBD (Nicola Davies J) 26/07/2017 
 
In 126 claims for damages against the defendant bank for sexual assault, the court was required to determine a 
preliminary issue on vicarious liability. 
 
The facts: 

 

 The claimants were job applicants and existing employees of the bank.  

 Most were young women.  

 As part of the bank's application process they were required to attend a medical assessment with a 
doctor nominated by the bank.  

 The assessments took place between 1967 and 1984 at a consulting room in the doctor's home. The 
claimants alleged that he sexually assaulted them by inappropriate breast, vagina or anal 
examinations.  
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 The doctor later died.  

 A 2013 police investigation into the cases of 48 victims found sufficient evidence to prosecute, had the 
doctor been alive. 

 
The court was required to determine whether the bank was vicariously liable for assaults committed by the 
doctor. The bank asserted that the doctor was not an employee but an independent contractor, and it was 
therefore not vicariously liable. It also argued that his examinations were not part of the bank's business and he 
was not integrated into the bank. 
 
The decision: 

 

 Test to be applied - vicarious liability depended on a two-stage test: was the relevant relationship one 
of employment or "akin to employment"; if so, was the tort sufficiently closely connected with that 
employment or quasi-employment? The medical examinations were purely for the benefit of the bank 
and were a part of the bank’s business activities. The medical examinations were part of the banks 
recruitment procedure, which was integral to its business activity. 

 Just and fair test - Had the claims been made earlier, the doctor's estate could have had the financial 
means to meet them. However, the ability of any person to make a claim of sexual abuse was never 
straightforward. The action against the bank was the only legal recourse now available to the claimants. 
The claims were made many years after the alleged abuse and the bank had taken a point on 
limitation. Balancing those factors and applying the just and fair test did not alter the court's conclusion. 
The bank was vicariously liable for any assaults that the claimants might prove to have been 
perpetrated by the doctor in the course of the examinations. 
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Employers Liability 
 
Rhonda Stewart (Aka Rhonda White) v Lewisham & Greenwich NHS Trust (2017)[2017] EWCA Civ 2091 CA 
(Civ Div) (Longmore LJ, Hamblen LJ, Newey LJ) 12/12/2017 
 
The facts: 

 

 The midwife had suffered injury lifting an "oxygen box", a very frequently needed piece of equipment 
used for home births weighing 7.5kg to 8kg.  

 No risk assessment had been carried out in relation to manually handling the box, on the basis that the 
box was designed to be lifted by its handle and had been in use for many years without problems.  

 The midwife claimed that lifting the box was a sufficiently hazardous operation to require a risk 
assessment under the 1992 Regulations. The recorder held that the failure to carry out a risk 
assessment did not amount to a breach of the Regulations. 

 
The appeal: 

 

 A judge had correctly held that the failure to carry out a risk assessment regarding the lifting of a box 
did not breach the Manual Handling Operations Regulations 1992, in circumstances where the claimant 
had not shown that there had been a real risk of injury.  

 The box's weight was, following guidance on the Regulations issued by the Health and Safety 
Executive, well within the approximate boundary within which the load was unlikely to create a risk of 
injury sufficient to warrant a detailed assessment. 

 Appeal dismissed. 
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Occupiers Liability  
 
Paul Singh v City of Cardiff Council (2017)[2017] EWHC 1499 (QB)QBD (Lewis J) 23/06/2017 
 
The claimant had been walking home in the early hours of the morning along a footpath that lead to a footbridge 
over a brook. At some stage, he ceased to be on the path and went down into the brook. He claimed that he 
had slipped. He remained in the brook overnight for about eight hours and was found the following morning. He 
had sustained severe injuries. Blood samples showed that the level of alcohol in his blood was two-and-a-half 
times the legal limit for driving.  
 
The decision: 

 

 A claim for damages for personal injury arising out of an accident on land owned by a local authority 

failed.  

 The accident had not been caused by a breach of a duty under the Highways Act 1980 s.41, the 

Occupiers' Liability Act 1957 s.2 or breach of a common law duty. 

 The claimant's injuries were not the result of any failure by the defendant to take reasonable care to 

ensure that he was reasonably safe in using the land adjacent to the footpath and there was no breach 

of the duty imposed by s.2 of the 1958 Act.  They had not created a hazard or introduced a danger by 

creating a footpath and footbridge. There was no failure to take reasonable care on the defendant's 

part. 

 The claim was dismissed. 

 
Emma Maylin v Dacorum Sports Trust (T/A XC Sportspace) (2017)[2017] EWHC 378 (QB) QBD (Judge 
McKenna) 09/03/2017 
 
The claimant sought damages for personal injury suffered when she fell from a wall at a climbing centre. 
 
The facts: 

 

 The claimant fell from a bouldering wall at the defendant's climbing centre, she fractured a disc in her 

back and sought damages. 

 She had never tried the sport before. She was with a friend who had completed a beginner's climbing 

course at the centre. He had been signed off as "rope competent" and was permitted to supervise the 

claimant.  

 The claimant was required to complete a disclaimer. 

 The claimant hired a harness, but declined to hire specific climbing shoes. No safety briefing was given.  

 Since the claimant's accident, novice bouldering wall climbers were required to undertake a safety 

induction session at the centre prior to climbing.  

 The claimant submitted that the defendant, in breach of its common law duty of care, had failed to draw 

her attention to the risks involved in the activity, and had failed to provide basic, but necessarily 

obvious, safety information, and that such failures had caused the injuries she sustained.  

The decision: 
 

 At the heart of the case was whether the defendant had had a duty to provide a safety induction or 
briefing, or to supervise the claimant and warn her that there was a risk of injury despite the provision of 
matting. 

 

 The risk of falling from the bouldering wall was obvious, as conceded by the claimant when giving 

evidence. 
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 No amount of matting could absolutely avoid the risk of serious injury from an awkward fall, the possibly 

of which was an obvious and inherent risk of climbing up a bouldering wall. The defendant was not 

required to train, supervise or warn the claimant, and it made no difference that the claimant was 

charged to use the wall.  

 The defendant had taken sufficient steps to draw the claimant's attention to the risks inherent in 

climbing, and in particular the risk that the presence of matting would not prevent injury in all cases.  

 
Ivor Cook v Swansea City Council (2017)[2017] EWCA Civ 2142 CA (Civ Div) (Longmore LJ, Hamblen LJ, 
Henderson LJ) 19/12/2017 
 
The claimant had slipped and fallen on ice in an unmanned car park that was owned and operated by the local 
authority.  
 
The facts: 

 

 The local authority did not grit unmanned car parks.  

 The local authority operated a reactive system of gritting them upon receiving a report from a member 

of the public about a dangerous area. He found that the system was appropriate in the context of the 

case.  

 Also in relation to causation the judge found that there was no evidential burden on the local authority 

to show that the accident would have happened in any event. 

The appeal: 
 

 Section 2(2) Occupiers Liability Act required the local authority to take reasonable care to ensure that 

visitors would be reasonably safe when using the car park.  

 It was reasonably plain from the judgment that the judge had found that it had not breached that duty. 

 There was much force in the local authority's arguments at trial as to why it would be unreasonable in 

all the circumstances to impose a duty of care. 

 A balancing exercise was to be carried out when considering what amounted to "such care as in all the 

circumstances of the case is reasonable". That exercise involved an assessment of the likelihood that 

someone might be injured, the seriousness of any injury that might occur, the social value of the activity 

giving rise to the risk and the cost of preventative measures. There was generally no duty to protect 

against obvious dangers. 

 Appeal dismissed. 

 
 



                                            

   8 
 

Civil Procedure 
 
(1) Lorna Howlett (2) Justin Howlett v (1) Penelope Davies (2) Ageas Insurance Ltd (2017) [2017] EWCA Civ 
1696 
 
A district judge had been entitled to find that a personal injury claim arising from a road traffic accident was 
fundamentally dishonest, and that the exception to QOCS under CPR 44.16(1) therefore applied, despite fraud 
not having been alleged in the insurer's defence. Where findings properly made by the trial judge warranted the 
conclusion that the substantive claim was fundamentally dishonest, an insurer could invoke CPR 44.16(1) 
regardless of whether there was any reference to fundamental dishonesty in its pleadings. 
 

 
Higgins & Ors v ERC Accountants & Business Advisers Ltd  
 
A judge has rejected the argument that defendants in a civil claim were under any duty to flag up a service error 
by their opposite number.  

 

 The claimant had failed to validly serve their case as they had not served the claim form. 

 The claimant suggested the defendants were ‘taking advantage’ of any mistake they might have made. 

 HHJ Pelling QC, clarified that the mistakes of non-service of the claim form were not trivial and that the 
claimant solicitors had failed to take the ‘most basic’ step in civil litigation. He rejected the idea that 
defendant solicitors were under a duty to correct the errors, even if they knew or suspected errors had 
been made. 

 
 

Blake v Croasdale and another [2017] EWHC 1336 (QB) (19 April 2017) (Bailii) 
 
It was in the interests of justice to allow a defendant insurer permission to withdraw an admission of liability 
under CPR r.14.1B for a road traffic accident which had resulted in the claimant suffering serious brain injuries 
where it sought to raise the defence of ex turpi causa. 
 
The court allowed the withdrawal of an admission, largely because the insurer defendant initially thought it was 
dealing with a low value, rather than a multi-million-pound claim.  
 
 

Caren Sharp v Leeds City Council (2017)[2017] EWCA Civ 33 CA (Civ Div) (Jackson LJ, Briggs LJ, Irwin LJ) 
01/02/2017 
 
The fixed costs regime applicable to the Pre-Action Protocol for Low Value Personal Injury (Employers' Liability 
and Public Liability) Claims applied to the costs of an application for pre-action disclosure by a claimant even 
where the claim had started off under the protocol but was no longer continuing under it when the application 
was made.  
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Costs 
 

(1)Brian May (2) Anita May V v (1) Wavell Group Ltd (2) Farid Bizzari (2017)CC (Central London) (Judge Dight, 
Master Whalan) 22/12/2017 
 

A costs judge had misinterpreted and misapplied the test of proportionality under CPR r.44.3(5) when carrying 
out a detailed assessment of costs following the claimants' early acceptance of a Part 36 offer which was 
significantly less than the costs sought. The rules required a costs judge, when assessing costs on the standard 
basis, to apply a test of reasonableness when undertaking an item-by-item assessment, before considering 
whether the total figure was proportionate. 

 

 Costs might be proportionate even if they exceeded the sums in issue if they were reasonable in 
relation to the specified factors.  

 The rules did not specifically state that the assessment had to involve two stages, but they did require 
the costs judge to apply the two tests of reasonableness and proportionality.  

 The judge could have regard to both when undertaking an item-by-item assessment, having in mind a 
figure or range of figures which would be proportionate, or could apply the tests sequentially.  

 In practice, a costs judge would probably have both tests in mind when undertaking the assessment, 
but would undertake a form of cross-checking to see whether the total fell within the range of 
proportionality and then make an adjustment if necessary.  

 The tests of reasonableness and proportionality were intended to work together to achieve fairness 
while having regard to the policy objectives. 

 

BNM v MGN LTD (2017)[2017] EWCA Civ 1767CA (Civ Div) (Sir Terence Etherton MR, Longmore LJ, Irwin LJ) 
07/11/2017 
 

Court of Appeal holds that the old proportionality test applies to pre-commencement and recoverable additional 
liabilities.  
 

It held that the decision of the judge at first instance had been wrong in principle and should be set aside, 
together with the Final Costs Certificate.  In allowing the appeal, the court held that the old CPR 44.4(2) 
proportionality rule (under which costs which were both necessary and reasonable were deemed to be  
 

proportionate) applies to success fees and after the event (ATE) insurance premiums (where these are still 
recoverable in principle, as in this case) on an assessment of costs on the standard basis. 
 

If it had been intended that the new proportionality test was to apply to funding arrangements to which the 
statutory saving and transitional provisions applied, that would have been made clear in the statutory provisions 
or the new costs rules (or both) and it was not. 
 

Notably, the Court declined to give any guidance on the application of the proportionality test in practice. 
 

June Catalano v Espley-Tyas Development Group Ltd (2017)[2017] EWCA Civ 1132 CA (Civ Div) (Longmore 
LJ, Beatson LJ, David Richards LJ, Costs Judge Gordon-Saker) 28/07/2017 
 

In any case in which litigation services had been provided under a CFA made before 1st April 2013, success 
fees could continue to be recovered as costs and qualified one-way costs shifting would not apply even if the 
CFA was terminated and a second CFA was made. 
 

Alina Budana (Appellant) v Leeds Teaching Hospitals NHS Trust (Respondent) & Law Society (Intervener) 
(2017) [2017] EWCA Civ 1980 CA (Civ Div) (Gloster LJ, Davis LJ, Beatson LJ) 05/12/2017 
 

A client who had made a personal injury claim funded by a conditional fee agreement appealed against a 
decision that the CFA had been terminated following the purported assignment of her claim from one firm of 
solicitors to another. 
 

The Court of Appeal ruled that a CFA can be validly transferred from one law firm to another and for the 
purposes of the transitional provisions of the LASPO 2012 s.44(6), the success fee payable to the new firm of 
solicitors was payable under the CFA. 
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Latest Developments 
 
Fixed Recoverable Costs 
 
Lord Justice Jackson published a report in July 2017 recommending the extension of fixed recoverable costs. 
He recommended: 

 

 extension of fixed recoverable costs to the whole of the fast track (with the costs to be reviewed every 

three years).  

 

 a new intermediate track for fixed costs cases above the fast track for certain claims up to £100,000.  

 
The Law Gazette has reported that Lord Justice Jackson’s proposed extension of fixed costs are unlikely to 
come into force until April 2019 or beyond. It was originally thought that the changes would be implemented in 
October 2018. The Government is yet to comment. 
 
 
Discount rate  

 

 In February 2017, the discount rate was controversially reduced from 2.5% to -0.75%. 

 In November 2017, the Justice Committee made a number of recommendations, including a review of 
the discount rate at least every three years and the creation of an independent expert panel to assist in 
the process of setting future rates. 

 
Track Limits  
 
The Lord Chancellor has confirmed that the limit for the small claims track will be increased for £5000 for 
whiplash related injuries and £2000 for all other personal injuries limit but has not stated when. 
 
The latest (14th) edition of Judicial College Guidelines for the Assessment of Personal Injury Awards 
Published 
 
New guidelines were published on 14th September 2017.  In the introduction to the Guidelines it is noted that 
duration of symptoms should not necessarily be the focus when assessing damages for minor personal injury 
claims. 
 
The latest edition recommends increasing damages for personal injury victims in line with the retail price index 
– 4.8% over two years and increased damages for whiplash injuries as well as other kinds of award. 
 
GDPR 
 
The General Data Protection Regulation (GDPR) come into force in the UK from 25 May 2018 and will apply to 
all 'controllers' and 'processors' of 'personal data'. 
 
 
This publication is intended to provide general guidance only. This publication does not constitute legal or professional advice is not to 
be used in providing the same. 

 


