
 

 

 

 

 

 

 

 

 

 

 

Retail Update 

July 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 



                                            

2 

 

 

Contents 

 

Employers Liability .......................................................................................................................................... 3 

Occupiers Liability ........................................................................................................................................... 5 

CPR Part 36 .................................................................................................................................................... 7 

Costs ............................................................................................................................................................... 9 

New Legislation ............................................................................................................................................. 10 

Horizon Scanning .......................................................................................................................................... 12 

 

 

 

 

 

           

 

 

 

 

 

 

 

 

 

 

 

 



                                            

3 

 

Employers Liability  

F Paul Graham v Commercial Bodyworks Ltd (2015)EWCA Civ 47 

Employers are not to be held vicariously liable for employees who carry out reckless acts in the course of 

their employment. 

The claimant who worked in a body work repair shop sustained serious injuries when his overalls went 

up in flames after his co-worker had sprinkled an inflammable thinner on to his overalls and then used a 

lighter in the vicinity.  Prior to the incident the two men had been seen “mucking around”. There was no 

suggestion that the incident was malicious. 

According to their contracts of employment, employees were permitted to decant only the approximate 

amount of thinner required and were then required to pour unused thinner into a waste tank.   Smoking 

was not permitted anywhere within the workshop.  

At first instance, the judge held that the defendant was not vicariously liable.  The appeal judge agreed, 

finding that although the employer created a risk by requiring its employees to work with thinning agents, 

the creation of the risk was not sufficiently closely connected with the co-worker’s reckless act.  

Furthermore, the wrongful act did not further the employer’s aims. The real cause of the injuries was the 

reckless conduct of the co-worker, which could not be said to have occurred in the course of his 

employment. 

This case provides further clarity on the law of ‘vicarious liability’. The wrongful act was not sufficiently 

proximate to the business/ role of the employee and it did not further the employers aims.  However, 

where the employment involves the use of reasonable force or where the existence of friction is inherent 

in the nature of the employment or in the workplace, then liability is likely to attach. 

West Sussex County Council v Kim Fuller (2015) [2015] EWCA Civ 189 CA (Civ Div) (Moore-Bick 

LJ, Tomlinson LJ, Sir Robin Jacob) 12/03/2015 

An employee had been a receptionist at one of the local authority's offices. She had been asked to start 

delivering post to different areas of the office. While delivering post she had tripped up a staircase and 

put out her hand to break her fall, spraining a ligament in her wrist. The employee claimed that she had 

been carrying a large amount of bulky post and that the local authority was liable because it had failed to 

carry out a risk assessment under the Management of Health and Safety at Work Regulations 1999 

reg.3 and the Manual Handling Operations Regulations 1992 reg.4.  

At first instance, the judge found that she had not been carrying a large amount of post and had simply 

misjudged her footing, but he felt compelled to allow her claim because of the failure to carry out a risk 

assessment, and furthermore he was of the view that he was "prohibited" from making any finding of 

contributory negligence. The judge's instinctive reaction was that the argument presented to him, which 

he was invited to accept, was "health and safety gone mad". 

The local authority appealed the decision.  The Court of Appeal allowed the appeal.  It found that liability 

for breach of reg.3 of the 1999 Regulations or reg.4 of the 1992 Regulations could not be established 

without proof of a causal link between the breach and the injury suffered. The burden of proving that 

causal link was on the claimant.  

In the instant case, the local authority had arguably been in breach of duty in failing to carry out a risk 

assessment, but on the facts found by the judge the accident did not fall within the ambit of the risk that 
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the local authority had arguably been required to assess. Lord Justice Tomlinson commented “Her 

accident was wholly causally unconnected with the circumstance that she was at the time carrying one 

or more items of post. The circumstance that the claimant was carrying post may perhaps be described 

as the occasion for her injury, but it was not a cause of it.” The employee had simply misjudged her 

footing when climbing a staircase while she happened to be carrying one or more items of post. 

Karl Michael Lee Easton v B&Q PLC (2015) [2015] EWHC 880 (QB) QBD (William Davis J) 

31/03/2015 

An employee sought damages for psychiatric illness and consequential loss caused by work-related 

stress.  The employee had been the manager of a B&Q store. The claimant started to suffer from 

depression and was absent from work for five months, before making a phased return. However, a few 

days into the return, he was re-certified as unfit for work due to depression after he felt he came under 

pressure to accept the regional manager's offer of a temporary post at another branch.  

The claimant maintained his depression was caused by occupational stress which was due to the 

employer's negligence or breach of statutory duty. Further, he claimed that the employer was in breach 

of duty in its management of his return to work so as to cause a relapse of his illness.  

The claim was dismissed, as the employer could not have reasonably foreseen the illness.  The claimant 

had spent 10-year in charge of large retail outlets and had no history at all of any psychiatric or 

psychological problems. Nothing about him gave anyone any clue that he might succumb to a psychiatric 

illness. Whilst the claimant had suffered a relapse after returning to work, he was, on his own account, 

ready and keen to return to work. The employer had been entitled to act on the basis that he would be 

able to assess whether he wished to take up a particular opportunity. Thus the employee's return to work 

did not amount to a breach of duty. Nor could the employer have foreseen that offering him a temporary 

post at another store would cause a recurrence of the psychiatric illness. 

Vicarious Liability Update  

In our last Retail Update (December 2014) we reported on the case of Mohamud v WM Morrison 

Supermarkets plc and Cox v Ministry of Justice.  Both cases have now been listed by the Supreme Court 

for a hearing on 12 October. 
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Occupiers Liability  

Lisa Driver v (1) Painted House Trust (2) Dover District Council [2014] EWHC 1929 (QB) 

In this claim, the claimant maintained that the defendants had failed in their duty of care under the 

Occupiers' Liability Act 1957 and the Occupiers' Liability Act 1984. 

The claimant had fallen off a high wall surrounding the moat of a Roman House down a 4 metre grassed 

slope and had injured herself.  The claimant had no memory of the accident but it was alleged that she 

had been out drinking, and whilst sitting on the wall waiting for a taxi home at the end of the night she 

had become agitated because she needed to go to the toilet and had somehow fallen off the wall. 

It was argued that the moat was a trap as she could not see the slope behind the wall and the presence 

of trees and shrubs had hidden the drop, and that the wall should have been higher or should have been 

better lit. 

The court considered why the claimant was there and whether that purpose was reasonably to be within 

the contemplation of the occupier. In other words, was she there for the purposes for which she was 

invited or permitted by the occupier to be there?  The foreseeability of injury was not the relevant test but 

whether the activity had been impliedly consented to.  The judge concluded that the claimant went to the 

car park to relieve herself and ultimately either fell off the wall, or fell when getting down from the wall. It 

was found that she had no invitation to go there for that purpose.  She was a trespasser in law and there 

was no duty owed under the 1957 Act.  

Establishing that a claimant is in fact a trespasser is not the end of the matter, as there are still duties 

owed to trespassers under the Occupiers Liability Act 1984. Under the 1984 Act the question is whether 

there is danger due to the state of premises. It was found that the wall had been a satisfactory barrier 

since it had been built in the 1970s; there had been no adverse incidents, no complaints and no injuries 

since then, with an estimated 650,000 people visiting the site during that time. The presence of the moat 

was not a hidden danger. There were lights nearby, the trees in the moat were 11m above the car park 

level and the drop should have been recognised. The judge therefore found that there also had not been 

a breach of the 1984 Act.  The claim was therefore dismissed. 

Thomas Buckett (A Protected Party by his mother & Litigation Friend Amanda Buckett) v 

Staffordshire County Council (2015)QBD (Judge Main QC) 13/04/2015 

The claimant, a 16 year old boy, sustained a severe head injury when he fell through a skylight whilst 

trespassing on the roof of a school building.  The defendant was responsible for the school and its 

grounds, and was the occupier for the purposes of the Occupiers' Liability Act 1957 and the Occupiers' 

Liability Act 1984. 

The court was asked to consider the likelihood of trespass on the school grounds; the ease of access to 

the flat roofs; and the school's approach to security and risk assessments. 

The Court found that: 

 it was foreseeable that youths, outside school time, would gain access to and trespass on the 

school grounds.  

 there had been repeated, continuing and well recorded incidents of such trespass. 
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 there was relatively easy open access to the grounds and the evidence showed that youths often 

played football.  

 once on those lower roofs, it was an easy journey onto the upper flat roofs and it was foreseeable 

that any trespasser seeking such access would come into close proximity with the skylights.  

 it was foreseeable that such persons would climb onto the fencing and gain access to the 

diagonal brace, an obvious standing point.  

However, ultimately the Court found for the defendant.  The claimant failed to establish that the duty 

under the 1984 Act was engaged and therefore the 1984 Act could not be relied on 

The judge held that the skylights were obvious, not defective or in need of repair, and clearly not meant 

to be walked on. The defendant did not owe the claimant any duty to control that activity as a trespasser, 

even though the claimant’s presence in the vicinity of the skylight ought reasonably to have been 

foreseen. 

Had the judge found in the claimant’s favour, he would have assessed the claimant as 50% to blame for 

his own injuries, as he “regarded his actions to be seriously potent and blameworthy”. 
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CPR Part 36 

From 6th April 2015, the existing CPR Part 36 was substituted by a revised CPR 36.  The new Part 36 

will apply to all Part 36 offers made on/after that date.  From 6th April 2015, certain of the new CPR Part 

36 provisions will apply to Part 36 offers made before that date where a trial of any part of the claim or of 

any issue arising in it starts on/after 6 April 2015.  

The enabling SI states that the purpose of the new Part 36 is to “align the rules with case law developed 

since the Part was last amended and re-arranges the order of the rules in the Part.”  The aim of the rules 

is to tidy up and codify the principles established in case law over the last few years. 

The key new areas/areas of change are: 

Time Limited offers Time limited offers are treated as automatically withdrawn on expiry of the 

acceptance period (provided it is longer than 21 days) if not yet accepted. 

 

Counter claims A Part 36 offer can now be made in respect of a counterclaim or any other 

additional claim (or part or issue thereof) (New Rule 36.2(3)(a)) 

Offers A Part 36 offer no longer needs to state with specific wording that it is 

intended to have the consequences of Section I of Part 36, rather the 

substitute requirement is that your offer makes it clear that it is made 

pursuant to Part 36 (New Rule 36.5(1)(b)) (Use N242A) 

Split trials Specific provisions have been set out in the new Part 36 in particular: 

- the acceptance of Part 36 offers where there is a split trial 
(New Rule 36.12) 

- provisions regarding the ability to disclose Part 36 offers 
made in the context of split trials (New Rule 36.16(3)(4))  

- you have to wait a clear seven days after judgment on a 
decided issue before accepting a Part 36 offer in relation to 
any other issue  

- you can now communicate to the trial judge the existence of 
a Part 36 offer in relation to a decided issue though you may 
not communicate the terms of such offer except in the limited 
circumstances set out in New Rule 36.16 

Varying offers Varying a Part 36 offer so as to make it more advantageous to the offeree 

now amounts to the making of a further, new Part 36 offer with a new 

relevant period and does not render the original Part 36 offer withdrawn 

(New Rule 36.9(5)) 

Genuine Settlement 

attempts 

A requirement to consider whether or not the unaccepted offer was a 

genuine attempt to settle the proceedings when considering whether or not 

it is unjust to make the Part 36 costs consequences for not accepting a Part 

36 offer (New Rule 36.17(5)(e)) 
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Acceptance If the offeror withdraws or adversely varies the Part 36 offer during the 

relevant period, you can still accept it provided you do so in the relevant 

period (although the offeror can then apply to court for permission to 

withdraw/adversely vary) 

Withdrawing/ 

changing offers 

CPR36.9 and 36.10 now codifies the procedure for withdrawing/ changing 

the terms of Part 36 offers: 

- An offer can only be withdrawn or changed if it has not been accepted. 
- An offer to withdraw or change an offer must be made in writing and 

served on the offeree. 
- The withdrawal or change of terms takes effect when it is served on the 

offeree. 
- After the expiry of the relevant period: 
- The offeror may withdraw the offer or change its terms without the 

permission of the court; 
- The offer may be automatically withdrawn. 
- Where the offeror makes the offer more advantageous, the offer shall 

be treated, not as the withdrawal of the original offer; but as the making 
of a new Part 36 offer on the improved terms. 

- Where an offer is withdrawn or changed before the expiry of the 
relevant period or changes its terms to be less advantageous to the 
offeree; 

- If the offeree has not accepted the original offer by the end of the 
relevant period, the offeror’s notice has effect on the expiry of that 
period;  

- If the offeree accepts the original offer before the end of the relevant 
period, that acceptance has effect unless the offeror applies to the 
Court for permission to withdraw or change its terms within 7 days of 
the offeree’s notice of acceptance or if earlier, before the first day of 
trial. 
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Costs 

1) Savoye (2) Savoye Ltd v Spicers Ltd (2015)[2015] EWHC 33 (TCC) QBD (TCC) (Akenhead J) 

15/01/2015 

The High Court issued pragmatic guidance regarding proportionality.   

The court was required to determine costs following the successful claim of the claimant companies 

against the defendant company to enforce an adjudicator's decision. The issue before the court was 

whether  

(i) costs should be awarded on an indemnity basis;  

(ii) the costs bill of over £200,000 was disproportionate. 

The court found that it was not appropriate to order the costs of a successful claim to enforce an 

adjudicator's decision to be paid on the indemnity basis because the defendant had not conducted itself 

unreasonably.  

The claimants' costs bill of over £200,000, albeit in relation to a claim worth just under £900,000, was 

disproportionate, the issues were not complex and they had retained the same solicitors.  Instead the 

court summarily assessed costs in the sum of £96,465. 

Courtney Webb (By her litigation friend Stacey Perkins) v Liverpool Women’s NHS Foundation 

Trust [2015] EWHC 449 (QB) QBD (Leeds) (Judge Saffman) 01/04/2015  

The High Court has held that the fact that the claimant has made a successful Part 36 offer does not 

prevent an issues or proportionate costs order being made to reflect the fact that the claimant was not 

successful on all issues. 

At trial there were two issues, the claimant was successful on the first issue but not the second. The 

judge stressed that each limb was a “separate, self-contained, discrete claim” with separate expert 

evidence for each.  

Prior to trial the claimant had made a Part 36 offer to accept 65% of full damages. The judgment 

obtained entitled her to 100% of the assessed damages and she had clearly bettered her offer. On the 

issue of costs she argued that, Part 36 is a self-contained regime, Part 36.14(2) requires that the court 

will allow Part 36 enhancements unless it is unjust to do so. As the court had already decided that it was 

not unjust for Part 36 to apply then it could not be unjust for her to receive all her costs. 

The defendant argued that the Court of Appeal case of Thinc Group Ltd v Jeremy Kingdom in 2013 

provided some authority for the proposition that the Part 36 regime is not “all or nothing”, but allows the 

court of consider applying permutations. The same approach was adopted in Davison v Leitch in the 

High Court in 2013, when some of the consequences of Part 36 were applied but not all of them. The 

judge agreed, relying upon the cases mentioned and the general principle that the Part 36 rule can be 

disapplied if its application leads to injustice. He had already found that if there had been no Part 36 offer 

he would have made a proportionate costs order and saw no reason to make a different order simply 

because a Part 36 offer had been made. 
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New Legislation  

Social Action, Responsibility and Heroism Act 2015 

On 12 February 2015, the Social Action, Responsibility and Heroism bill, received Royal Assent.  The act 

is widely referred to as “the SARAH Act 2015”.  The SARAH Act was introduced following concerns that 

people were being put off from doing simple good deeds for fear of legal action if something went wrong.  

The purpose of the SARAH act is to provide legal reassurance to volunteers, community groups, 

businesses and people who step in heroically to help in dangerous circumstances that courts will take 

account of the fact they have been acting to help society if something goes wrong and they end up 

having to defend themselves against being sued. 

The SARAH Act applies when a court, considering a claim in negligence or breach of statutory duty, is 

determining the steps that a person was required to take to meet a standard of care. It sets out the 

following additional factors that the court must now consider, that is, whether: 

 The alleged negligence or breach of statutory duty occurred when the defendant was acting for 

the benefit of society or any of its members. 

 The defendant demonstrated a generally responsible approach towards protecting the safety or 

interests of others. 

 The alleged negligence or breach of statutory duty occurred when the defendant was acting 

heroically by intervening in an emergency to assist an individual in danger. 

 

Criminal Justice and Courts Act 2015 and Fundamental Dishonesty  

On the 13th April 2015 one of the most contentious clauses of the Criminal Justice and Courts Act 2015 

was implemented.  Section 57 introduces the concept of “fundamental dishonesty” and forms part of the 

wider government programme to tackle insurance fraud. 

What is “fundamental dishonesty”? 

The notion of fundamental dishonesty already exists; it was introduced under Part 44.16 of the CPR as 

one of the possible exceptions to QOCS.  However, the concept of “fundamental dishonesty” as set out 

in section 57 differs significantly under the Criminal Justice and Courts Act 2015 (“the Act”). 

Section 57 provides that a defendant may make an application for the dismissal of an entire personal 

injury claim.  If the court is satisfied on the balance of probabilities that the claimant has been 

“fundamentally dishonest” in relation to the primary claim or a related claim. 

The court must dismiss the entire claim and not just the element where the claimant has been dishonest, 

unless it is satisfied that the claimant would suffer “substantial injustice”.  It is therefore not open to the 

Court to reduce the damages payable to the claimant or to make any kind of apportionment.  

How will it work in practice? 

Section 57 of the Act applies to cases issued on or after 13th April 2015, and will therefore apply to 

cases with the cause of action prior to this date. 
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The defendant must make an application to the Court for a finding of “fundamental dishonesty”.  When 

considering the application, the court is afforded some discretion.  The court is required to consider 

whether the claimant would suffer “substantial injustice”.  Although, it should be noted that the legislators 

have also chosen not to define the term “substantial injustice” has not been defined in the Act.  Another 

area which is ripe for satellite litigation. 

If a claim is found to be “fundamentally dishonest” and is struck out, then the court must record the 

amount of damages that the court would have awarded to the claimant in respect of any genuine 

element of the claim had it not been dismissed.   

The claimant will be ordered to pay the defendant’s costs.  When assessing the costs the court must 

deduct the amount recorded to the claimant for the genuine element of the claim, this will then be 

deducted from the amount that the claimant will have to pay in respect of the defendant’s costs. 

The Act does not define the key terms of “fundamental dishonesty” or “substantial injustice”.  The 

interpretation of the provisions are therefore ripe for argument and open to interpretation. 

The introduction of “fundamental dishonesty” has been widely welcomed by insurers and defendants.  It 

is inevitable that the Act will serve to deter claimants from exaggerating and embellishing legitimate 

claims.  What does cause concern is the lack of certainty in the provisions which will undoubtedly open 

the door to significant satellite litigation. 

Court Fees  

From Monday 9th March the government significantly increased Court Fees, see the table below: 

Value of Claim 

 

Amount of fee (or manner of 

calculation) 

Starting proceedings (High Court and County Court)  

(a) does not exceed £300; £35 

(b) exceeds £300 but does not exceed £500; £50 

(c) exceeds £500 but does not exceed £1,000; £70 

(d) exceeds £1,000 but does not exceed £1,500; £80 

(e) exceeds £1,500 but does not exceed £3,000; £115 

(f) exceeds £3,000 but does not exceed £5,000; £205 

(g) exceeds £5,000 but does not exceed £10,000; £455 

(h) exceeds £10,000 but does not exceed £200,000; 5% of the value of the claim 

(i) exceeds £200,000 or is not limited. £10,000 
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Horizon Scanning 

 

DATE 

 

What to expect 

 

Summer 2015 

 

A revised Rehabilitation Code is expected to be published. 

 

Autumn 2015 

 

Third Parties (Rights against Insurers) Act 2010 is expected to come into force. 

 

October 2015 

 

Two vicarious liability cases - Mohamud v WM Morrison Supermarkets plc and Cox v 

Ministry of Justice have been listed by the Supreme Court for hearing in October 

2015. 

 

Trial window: 

October 2015 – 

February 2016 

 

Bird v Acorn – the case has been leapfrogged to the Court of Appeal to provide 

clarity on CPR 45.29 and the issue of which rate of Fixed Recoverable Costs (FRC) 

applies to cases which have dropped out of the portal and listed for a disposal 

hearing. 

 

End of 2015 

 

A working group has been working on a new Bill of Costs which will set out work 

done by reference to phases, tasks and activities.  It is anticipated, the new Bill of 

Costs will be available towards the end of 2015. The Bill of Costs will take the form of 

a spreadsheet and is being developed by utilising the J codes within its spreadsheet 

analysis. 

 

End of 2015 

 

The Insurance Task Force which was set up to investigate the causes of fraudulent 

behaviour and recommend solutions to reduce the level of insurance fraud is 

expected to publish its final report by the end of the year. 

 

TBA  

 

Amended DBA Regulations may be introduced.The Civil Justice Council have set up 

a working group to review amendments to DBA Regs 2013. 

 

TBC – Possibly 

September? 

 

Coventry v Lawrence – the outcome of the Supreme Court appeal hearing could 

have far reaching consequences for insurers and defendants if a declaration of 

incompatibility is made. 

 


