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Employers Liability 

 
Fletcher v Chancery Lane Supplies Ltd (2016) CA (Civ Div) (Longmore LJ, Patten LJ) 20/10/2016 

The appellant company appealed against a finding that it was vicariously liable for the actions of its employee. 

The company operated a plumbing business with a shop and an office on opposite sides of a road. The respondent 

was a police officer who had been cycling in a cycle lane on the road. The traffic was stationary and the employee 

had walked across the road and collided with the police officer causing him injury. The employee had been due to 

finish his shift at 12pm and the accident had occurred at 12.45pm. 

 

On appeal, the company argued that the judge was wrong to conclude that the employee was at work at the time 

of the accident; and had failed to consider how crossing the road was in the course of the employee’s employment.  

 

HELD: 

 

 A judge had had no legitimate basis to find that an employer was vicariously liable for its employee 
who had walked across the road and collided with a cyclist.  

 The employee had not given evidence and it was therefore impossible to know if crossing the road 
had been sufficiently connected to his work at the time to make it reasonable to hold his employer 
to account.  

 

Clive Bellman (A Protected Party by His Litigation Friend Nick Bellman) v Northampton Recruitment Ltd 

(2016) [2016] EWHC 3104 (QB) QBD (Judge Cotter QC) 01/12/2016 

After a work Christmas party held at a golf club, some of the guests proceeded to a hotel for more drinks. At 3.00am, 

an argument broke out between the director and the claimant relating to pay. The director punched the claimant 

twice. The second punch knocked him to the floor, where he hit his head and sustained a serious brain injury which 

left him with significant cognitive dysfunction. 

 

The claimant brought a personal injury claim against the defendant company on the basis that it was vicariously 

liable for the actions of its employee. 

 

HELD: 

 

A company was not vicariously liable for an assault committed by its director and employee after a work Christmas 

party because there was insufficient connection between the assault and the position in which the director was 

employed to render the company liable under the principle of social justice. The fact that the assault occurred in 

the context of a work-related discussion did not alter that conclusion. 

 

Although in a small company there was an expectation or obligation that employees would attend the Christmas 

party, the assault was committed after and not during that social event when the expectation or obligation to 

participate had ended. There was a difference between the party at the golf club and the drinks at the hotel, which 

followed spontaneously and was not part of the organised event. 

 

Merely raising a work-related topic at a social event did not have the effect of changing an interaction between 

colleagues into something in the course of employment, regardless of the surrounding circumstances. 

 

There was therefore insufficient connection between the assault and the position in which the director was 

employed to render the defendant liable under the principle of social justice. 

Claim dismissed 
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Apfel Robert Ryan v Hackney London Borough Council (2016)CC (Sheffield) (Moore J) 22/09/2016 

The claimant was a market operative. He had been pulling a pallet truck containing empty pallets. Usually only 10 

pallets were carried at a time. However, on the occasion in question, the claimant had stacked 12 pallets. The 12th 

pallet toppled over and caused the claimant to fall to the ground. 

 

The claimant submitted that the Provision and Use of Work Equipment Regulations 1998 reg.4(3) imposed an 

absolute duty on an employer to ensure that work equipment was used only for operations for which and under 

conditions for which it was suitable. 

 

HELD:  

 

The claimant had been properly instructed and trained in relation to the manual handling operation, and the 

operation was quite safe if carried out in the usual way. However, a snap decision was made by the claimant to 

take 12 pallets. That built a stack that was too high. The accident was not reasonably foreseeable by the defendant, 

who was not liable in negligence. 

 

That finding was also relevant to the duty under reg.4 of the 1998 Regulations. It was not foreseeable carelessness; 

it was the claimant doing something that he knew was unsafe.  

 

The manual handling operation was not one that could have been avoided, and use of an electric truck would have 

required a greater amount of manual handling.  

 

The defendant had carried out a suitable and safe risk assessment in respect of the manual handling operation. 

The claimant had received extensive manual handling training including specific training on avoiding loading at 

height, ensuring loads were stable and the movement of mechanical aids. He knew from his training and his 

experience that the load had to be stable. The system was a safe one. Accordingly, the defendant had discharged 

its obligations under the Manual Handling Operations Regulations 1992; the claimant was manoeuvring an unstable 

load despite knowing from both his training and experience that it must have been unstable. 
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Occupiers Liability 
 

Dean & Chapter of Rochester Cathedral v Leonard Debell (2016) [2016] EWCA Civ 1094 CA (Civ Div) (Hallett 

LJ, Elias LJ) 09/11/2016 

A cathedral appealed against a finding of liability for negligence for personal injury suffered by a pedestrian who 

had tripped and fallen over a small piece of concrete while walking within the grounds of the cathedral. The nature 

of the risk did not pose a real danger to pedestrians. The trial judge had misdirected himself and failed to correctly 

apply the foreseeability test.  

 

HELD:  

 

 The overriding question was whether the visitor would be reasonably safe in using the premises. 
The law had to strike a balance between the nature and extent of the risk and the cost of eliminating 
it. Ultimately, it was an exercise of judgment for the trial judge whether the danger was sufficiently 
serious to require the occupier to take steps to eliminate it.  

 The judge had to apply the concept of reasonable foreseeability taking a practical and realistic 
approach to the kind of dangers which the cathedral was obliged to remedy.  

 The question for the judge was whether the piece of concrete created a danger of a kind 
which the cathedral authorities were required to address, i.e. was it something more than the 
everyday risk which pedestrians inevitably faced from normal blemishes.  

 It was not open to the judge to find that the nature of the risk was such as to create a "real 
source of danger". 

 It was an extremely small piece of concrete which could not be said to pose a real danger to 
pedestrians. It would have been very unlikely that a pedestrian would walk so close to the 
bollard, even approaching it at an angle, or that he would injure himself if he did.  

 It was an unfortunate incident, but not one for which the cathedral should be liable. 
 

Christopher Edwards v Sutton London Borough Council (2016) [2016] EWCA Civ 1005 CA (Civ Div) (Arden 

LJ, Lewison LJ, McCombe LJ) 12/10/2016 

A local authority appealed against a decision that it was primarily liable under the Occupiers' Liability Act 1957 in 

respect of an injury sustained by the claimant when he fell from a small ornamental footbridge in a park.  

 

The respondent cross-appealed against a decision that the local authority was not required to construct railings on 

the bridge.  

 

On appeal to the CA, the Court held: 

 Unfenced bridges with low parapets would present more danger of a fall than a bridge with high rails, 
however there are many bridges of this kind up and down the country.  Whilst objectively they 
presented a danger from "the state of the premises" such as to give rise to a common law duty of 
care, but that did not mean that occupiers had to ensure that the bridges were not left open to visitors 
without guard rails or express warnings.   

 A formal risk assessment would have produced a statement of the obvious, namely that it was a 
bridge with low parapets over water, which persons not exercising reasonable care might fall off, 
and would not have led to steps being taken that would have prevented the accident. 

 The existence of modern requirements for side barriers to be fitted to new structures did not mean 
that occupiers were liable if an older structure did not meet those standards.  

 Railings would have altered the bridge's character, and would have been out of proportion to the 
remote risk. 
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Civil Procedure 
 

Aviva Insurance Ltd v Vishal Randive (2016)[2016] EWHC 3152 (QB) QBD (Slade J) 09/12/2016 

The respondent had sought damages arising from a RTA. The insurer admitted liability but denied causation. After 

being cross-examined at trial, the respondent discontinued his claim. Costs were awarded against him on the basis 

that his claim was fundamentally dishonest. 

 

The insurer sought permission to bring proceedings for contempt of court for making false statements in a witness 

statement and in responses to a Part 18 request verified by statements of truth. 

 

Permission to pursue contempt proceedings was given: 

 false claims led to a waste of court time and resources, 

 court should be careful not to stray into the merits of the case; it should consider whether the public 
interest requires the committal proceedings to be brought, 

 although the respondent's claim was small in financial terms and contempt proceedings would be 
costly, it was proportionate for such proceedings to be pursued. 

 

Hayward v Zurich Insurance Co PLC (2016) [2016] UKSC 48 SC (Lord Neuberger PSC, Lady Hale DPSC, 

Lord Clarke JSC, Lord Reed JSC, Lord Toulson JSC) 27/07/2016 

An insurer can set aside settlement if it subsequently discovers it was fraudulent, even if the insurer had suspicions 

before the claim was settled that it might be fraudulent. 

 

The Claimant made a claim for £420,000 for a back injury he suffered at work in 1998, for which liability was 

accepted. The insurer, Zurich was suspicious that the Claimant was exaggerating his injuries.  They obtained video 

surveillance footage showing him undertaking heavy work at home, and Zurich argued he had exaggerated the 

consequences of his injuries.   

 

Nevertheless parties settled the claim for £134,973.11 in 2003. 

 

In 2009, the Claimant’s neighbours approached the Claimant’s employer and tipped them off that he had recovered 

entirely from his injury a year before settlement. Zurich therefore commenced proceedings to recover the sums 

paid, and to set aside action. 

 

The case had a rollercoaster ride through the courts. At trial, the Judge decided that the settlement should be set 

aside and repaid, and awarded the Claimant just £14,720. The Court of Appeal overturned the County Court 

decision and held that, given Zurich was aware of the fraud at the time of settlement; it could not be set aside. They 

argued that it cannot be right that a defendant who made an allegation of fraud but decided in the end not to test it 

court should be allowed to revive the allegation as a basis for setting aside settlement. 

 

Zurich appealed to the Supreme Court who overturned the Court of Appeal decision.  Zurich were not aware of the 

extent of the claimant’s deceit,  the evidence provided by the claimant’s neighbour, would unlikely to have been 

uncovered by any investigations undertaken by the insurer.   

 

Nicole Chapman v Tameside Hospital NHS Foundation Trust (2016) CC (Bolton) (District Judge Swindley) 

15/06/2016 

A defendant which had failed to comply with the Pre-Action Protocol for Personal Injury Claims was ordered to pay 

the claimant's costs. The defendant stated that it had no documents to disclose pre-issue, but subsequently 

disclosed relevant documents, resulting in the claimant discontinuing her claim. 
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The claimant argued that had the defendant disclosed the relevant documents earlier and in accordance with the 

pre-action protocol she would not have issued proceedings and would not have incurred costs. 

 

HELD:  

 

 The documents disclosed by the defendant should have been disclosed before the issue of 
proceedings, and its statement that it had no documents was false. If the documentation had been 
proved at the appropriate time the claim would not have gone any further. 

 The defendant's conduct was entirely unacceptable.  

 The Defendant was ordered to pay claimant's costs. 
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Costs 
 

Qadar & Ors (Appellants) v Esure Services Ltd (Respondent)(2016)[2016] EWCA Civ 1109 CA (Civ Div) 

(Tomlinson LJ, Gross LJ, Briggs LJ) 16/11/2016 

The court was required to determine whether the fixed costs regime continued to apply to a case which no longer 

continued under the Pre-Action Protocol but was allocated to the multi-track. 

 

HELD:  

 

• CPR r.45 s.IIIA should be read as if the fixed costs regime for cases which started under the RTA 
Protocol was automatically dis-applied in any case allocated to the multi-track, without the 
requirement for the claimant to have recourse to r.45.29J.  

• It was not the intention of the legislators that FRC should ever apply to a case allocated to the multi-
track.  

• The intended purpose of the fixed costs regime was that it should apply as widely as possible but 
not to cases that continue in the multi-track. The best way to give effect to that intention was to add 
the phrase to CPR r.45.29B, after the reference to r.45.29J, "...and for so long as the claim is not 
allocated to the multi-track...".  

 

Terrance Bird v Acorn Group Ltd (2016)[2016] EWCA Civ 1096 CA (Civ Div) (Arden LJ, Underhill LJ, Briggs 

LJ) 11/11/2016 

 

A disposal hearing was a "trial" where a personal injury claim had started under the Pre-Action Protocol for Low 

Value Personal Injury Claims and had settled after judgment but before trial.  

 

The correct scale of fixed costs was contained in the third column of part B of Table 6D in CPR r.45.29E.  

 

Valerie Elsie May Merrix v Heart of England NHS Foundation Trust (2017)[2017] EWHC 346 (QB) QBD 

(Birmingham) (Carr J) 24/02/2017 

The court considered the relationship between the costs budgeting regime in CPR Pt 3 and the detailed costs 

assessment regime in CPR Pt 47. Where a case settled before trial, and a costs management order had been 

made, a costs judge should not depart from the receiving party's last approved costs budget unless there was good 

reason to do so. That applied whether the receiving party claimed less, the same as, or more than the sums 

budgeted.  

It is highly likely that this decision will be appealed to the Court of Appeal. 

 

Sharp v Leeds City Council – [2017] EWCA Civ 33 

The Court of Appeal held the Claimant was entitled to only fixed costs for a pre-action disclosure application (PAD) 

in a case which had dropped out of the personal injury portal. 

 

BNM v MGN Ltd [2016] EWHC B13 (Costs) 

The Court ruled for the first time that the new test of proportionality applies not only to base costs but also to 

additional liabilities where they are still recoverable. 

 

 Costs which have been allowed as reasonable on a line by line assessment may still be reduced 
significantly if they are found to be disproportionate. 

 Costs may be disproportionate even though they were necessary. 

 Costs will not necessarily be disproportionate just because they exceed the sums in issue. 
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HOWEVER: 

 

King v Basildon and Thurrock University Hospitals NHS Foundation Trust [2016] EWHC B32 (Costs) (30 

November 2016) 

When applying the proportionality test under CPR 44, additional liabilities (such as ATE insurance premiums and 

success fees) should be excluded.  

 

This decision goes against the decision of the Senior Costs Judge in BNM v MGN Ltd [2016] (above case) that 

additional liabilities had to be considered when assessing proportionality.  

 

The master based his decision on several factors, including: 

 the wording of CPR 44.3(5) (that "costs incurred are proportionate if they bear a reasonable 
relationship to …") and the definition of costs in CPR 44.1, which only refers to profit costs and 
disbursements but not to additional liabilities.  

 The proportionality test had been re-drafted with the new rules in mind, i.e. where additional liabilities 
would no longer be recoverable.  

 

The Court of Appeal will hear the appeal in BNM in October and should resolve the uncertainty on whether 

additional liabilities should be included when applying the proportionality test.  

 

May and another v Wavell Group plc and another [2016] EWHC B16 (Costs) 

The claimants brought an action in private nuisance. Proceedings were issued and the claimants accepted the first 

offer of £25,000. The claimants were automatically entitled to their costs. 

 

The bill of costs came to £208,236.54. All the work was done post 1 April 2013 and subject to the test of 

proportionality.  After considering the proportionality test, the costs were reduced to just £35,000 plus VAT.  The 

case was at an early stage when it settled. The proportionate amount of costs is inevitably smaller for a case that 

settles early than one that reaches a final hearing. 

 

In reaching his decision, Master Rowley emphasised the broad-brush nature of the exercise, rejecting the argument 

that the costs of drawing the bill should be removed when considering whether a sum is proportionate, with a 

reasonable and proportionate figure being allowed for this afterwards 

 

Ryan v Prescott-Thomas Ltd (2016) QBD (Robert Francis QC) 05/12/2016 

 

The claimant brought a claim against the defendant following an injury at work that he claimed he had sustained 

when lifting a sack of potatoes from a pallet in the course of his employment. The judge found that the claimant 

had not proved that he was lifting a bag of potatoes at the time of his injury, but there was no finding that he had 

deliberately misled the court or been fundamentally dishonest.  

 

Costs on the standard basis and not the indemnity basis were awarded in a personal injury claim where the 

evidence had not shown that the claimant's actions in the claim amounted to fundamental dishonesty.  

 

Although there could be circumstances where indemnity costs could be awarded as a deterrent, those were 

exceptional circumstances. There was a considerable difference between a concocted and an exaggerated claim. 

The instant case was not one for a departure from the normal costs rules and costs should be assessed on the 

standard basis.  
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Latest developments 

 
88th CPR update: Civil Procedure (Amendment) Rules 2017 and practice direction making document 

The amendments to the rules come into force on 6 April 2017.  Key changes include: 

• Trial fees: the introduction of new rules, CPR 3.7A1 and CPR 3.7AA.  The date for payment of hearing fees 
will be moved closer to the trial date, and hearing fees will no longer be automatically refunded where parties 
settle before trial.  Where the trial fee is unpaid, cases will be automatically struck out.  

• Costs budgeting: amendments to CPR 3.15 and CPR 3.18 in light of the Court of Appeal's decision in SARPD 
Oil International Ltd v Addax Energy SA and another [2016] EWCA Civ 120. 

• Fixed costs: amendments to CPR 45.29B and CPR 45.29E to make clear that the fixed costs provided for in 
those rules do not apply to multi-track cases, following the Court of Appeal's decision in Qader and others v 
Esure Services Ltd [2016] EWCA Civ 1109. 

 

PI Reforms Announced 

The Ministry of Justice has published part one of its response to the 'Reforming the soft tissue injury ('whiplash') 

claims process' consultation. 

 

The small claims track will be increased from £1,000 to £5,000 for minor RTA soft tissue related personal injury 

claims and from £1,000 to £2,000 for other personal injury claims in line with inflation. The proposal to increase the 

small claims limit will be dealt with by statutory instrument, whilst the other changes will be contained in the Prison 

and Courts Bill and will be implemented by 1st October 2018. 

 

Discount rate changed to MINUS 0.75% 

In a surprise step, the Government announced changes to personal injury compensation payments.  The Discount 

Rate will be lowered from 2.5% downwards to -0.75%.  Previously, the Discount Rate had remain unchanged since 

2001. 

 

The practical effect of the change is that claimants who receive large compensation payments will now receive an 

uplift for accelerated receipt, previously awards of damage had been discounted for accelerated receipt. 

 

Jackson to lead government review of fixed recoverable costs 

Jackson LJ has been tasked with undertaking a review of fixed recoverable costs by 31 July 2017.  

The review's terms of reference are: 

• To develop proposals for extending the present civil fixed recoverable costs regime in England and 
Wales so as to make the costs of going to court more certain, transparent and proportionate for 
litigants. 

• To consider the types and areas of litigation in which such costs should be extended, and the value 
of claims to which such a regime should apply. 

 

 

 

 

 

 

 

 

 
*Summary of cases taken from Lawtel and Practical Law unless otherwise indicated. 

This publication is intended to provide general guidance only. This publication does not constitute legal or professional advice is not to be used in providing the same. 
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