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Employers Liability 

 

 
A M Mohamud v WM Morrison Supermarkets PLC (2016) [2016] UKSC 11 SC (Lord Neuberger PSC, Lady 

Hale DPSC, Lord Dyson JSC, Lord Reed JSC, Lord Toulson JSC) 02/03/2016 

The customer had attended a petrol station kiosk run by the supermarket and had approached one of the staff 

members, Mr Khan with an enquiry. Mr Khan’s job was to serve customers and see that the petrol pumps and 

kiosk were kept in good running order.  Mr Khan responded with foul-mouthed abuse and ordered the customer 

to leave. He then followed him onto the forecourt where he told him to keep away and subjected him to a violent 

and unprovoked assault.  

The claimant brought proceedings against the supermarket, claiming that it was vicariously liable for the assault.  

The trial judge held that it was not liable because there was no sufficiently close connection between the assault 

and what Mr Khan was employed to do. The Court of Appeal upheld his decision, finding that while Mr Khan’s 

employment involved interaction with customers, it was insufficient to fix the supermarket with vicarious liability 

for his violence as his duties did not involve him being placed in situations where there was a clear possibility of 

confrontation.  

The claimant appealed, the Supreme Court was asked to consider the “close connection test”, i.e. was there 

sufficient connection between the wrong doer’s employment and his conduct towards the claimant to make the 

defendant legally responsible? 

In his lead judgment, Lord Toulson restated the “close connection” test laid down in Lister v Hesley Hall Ltd 

[2001] UKHL 22.  Mr Khan’s job was to attend to customers and to respond to their inquiries.  His aggressive 

response and ordering Mr Mohamud to leave was inexcusable but within the “field of activities” assigned to him.  

What happened thereafter was an unbroken sequence of events. There was no break in the chain by Mr Khan 

when he followed the claimant on to the forecourt.  He ordered Mr Mohamud never to come back to the petrol 

station, it was not something personal between them, it was an order to keep away from his employer’s premises, 

which he reinforced with violence. In giving such an order he was purporting to act about his employer’s 

business.  

Interestingly, whilst the Supreme Court recognised that it was a gross abuse of Mr Khan’s position, and 

motivated by personal racism rather than a desire to benefit his employer’s business, they found that his actions 

were in connection with the business in which he was employed to serve customers. His employers had 

entrusted him with that position and it was therefore just that they should be held responsible for their employee. 

 

Cox v Ministry of Justice (2016) [2016] UKSC 10 SC (Lord Neuberger PSC, Lady Hale DPSC, Lord Dyson 

JSC, Lord Reed JSC, Lord Toulson JSC) 02/03/2016 

The Supreme Court considered the approach to be adopted in deciding whether a relationship other than one 

of employment can give rise to vicarious liability, in a judgment complementary to its judgment in Mohamud v 

Wm Morrison Supermarkets Plc [2016] UKSC 11, [2016] 2 W.L.R. 821, see above. 

The claimant was the catering manager at HMP Swansea, she was injured in an accident caused by the 

negligence of a prisoner carrying out paid work under her supervision in the prison kitchen. It was claimed that 

the Prison Service was vicariously liable to Mrs Cox for the negligence of the prisoner.  The question before the 

Supreme Court was whether this relationship was capable of giving rise to vicarious liability?   
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It was argued that the relationship between compulsory prison workers and the Prison Service was not akin to 

employment; prisons are obliged to provide work for the benefit of the prisoner rather than the prisoner working 

for the benefit of the prison. 

The Court unanimously dismissed the appeal; the Court relied on Various Claimants v Catholic Child Welfare 

Society (2012) UKSC 56.  Vicarious liability can in principle arise outside employment relationships where an 

individual carries out activities assigned to him by the defendant as an integral part of its operation and for its 

benefit.  The defendant must, by assigning those activities, have created a risk of his committing the tort. Lord 

Reed stressed that words such as "business", "benefit" and "enterprise" should not be taken too literally. The 

defendant need not be carrying out activities of a commercial nature, or for profit. It is sufficient that there is a 

defendant which is carrying on activities in the furtherance of its own interests.   

 

Bhuiyan v Sainsbury’s PLC [2015] EWCA Civ 859 

This supermarket lifting case serves as a useful reminder of the factors the court considers when trying to 

establish causation and breach of duty in manual handling/ repetitive injury cases, it also emphasises the role 

that medical  expert evidence can play in such cases. 

The claimant in this action made a renewed application to the Court of Appeal for permission to appeal.  The 

Court refused the application.  

The claimant had alleged that his employer’s failure to comply with the Manual Handling Operations Regulations 

1992, in particular regulation 4, had given rise to the onset or to the exacerbation of a back problem which 

caused him to have acute lower back pain.   

At first instance, the Judge had dismissed the claim, preferring the evidence of the defendant’s consultant 

orthopaedic surgeon who concluded that the problem or the condition from which the claimant suffered was a 

degenerative condition of the spine un-associated with any particular activity at work.   

A successful claim under the regulations requires proof by the claimant of a causal link between the work which 

he is required to undertake and the injury that he has sustained.  The Court of Appeal Judge found that the 

claimant had provided no positive evidence that his problems were work related and never indicated to his 

employers or to his medical practitioners that this was the case.  

The claimant had been employed as a shelf stacker, the Judge in the Court of Appeal noted that the Manual 

Handling Regulations were intended to apply to those involved in heavy lifting, noting that “in the context of the 

sorts of manual handling with which the regulations are principally concerned, it cannot be said that boxes of 

yoghurts and boxes of cheese such as the claimant was obliged to carry or to handle at Sainsbury's were at the 

higher end of the spectrum.” 

The duty of an employer under regulation 4 is, so far as reasonably practicable, to avoid employees from 

undertaking any manual handling which involves a risk of being injured or, where it is not reasonably practicable 

to avoid the need for the employees to undertake the said manual handling operations, to make suitable and 

sufficient assessment of all such manual handling operations.  The claimant was employed as a shelf stacker 

and in principle either he was fit to carry out the work or he was not.  It is inherent in the job of a shelf stacker 

that he will be required to lift boxes of produce.  The job cannot be carried out in any other way.   

The Judge held that there had been no breach by the employer of their duty and that they had made suitable 

and sufficient assessments of the manual handling operations to be undertaken by the Claimant.   
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The application was therefore refused on the basis that even if causation could be established, on the basis of 

the evidence which was deployed before Lord Justice Tomlinson, the claimant would not be able to make out a 

case of breach of duty by the employer.   

 

Milroy v British Telecommunications PLC [2015] EWHC 532 (QB)   

The claimant worked as a MEWP operator, when operating the MEWP, he came into contact with the power 

line.  As a result he suffered serious injury.  His case was that his employer failed to provide a safe system of 

work and he also alleged that it was vicariously liable for ground support failings by the site engineer who was 

not platform-trained, and had got in the bucket with him rather than providing ground support. 

The defendant argued that it had provided sufficient training and that its guidance in relation to working near 

high power voltage lines specified a 2m clearance distance, which the engineer had breached. 

The Judge found for the claimant. An e-learning slide had confirmed that workers should be 2m clear and 

following the training day, employees had been given a Filofax of manuals, one of which contained a short 

paragraph about working in the vicinity of power and repeated the warning about the 2m clearance.  There was 

no evidence that the paragraph had been drawn to the claimant’s attention. 

The employer changed the advice to 2m horizontal clearance and the employer changed its guidance, the new 

document was provided in electronic form. 

It was held it was unacceptable to introduce such a change by placing updated material in an electronic file 

containing many other documents without any further notification to affected employees. 

The Judge found that the inadequate training was a significant cause of the accident. 

The Court also found that the employer was vicariously liable for the colleague who got into the bucket instead 

of remaining on the ground. 

The claimant was held to be contributory negligent as he had displayed lack of care in moving the bucket so 

close to the power line and allowing his colleague in the bucket with him, assessed at one third. 

This case serves as a reminder that electronic training is not suitable in every circumstance. 

 

Jones v Scottish Opera OHCS (Lord Boyd of Duncansby) 02/06/2015 [2015] CSOH 64 

The claimant who was a self-employed production manager was unloading theatre scenery off a trailer when he 

tripped on a metal ridge or lip at the edge of the trailer and fell sustaining injury. 

He argued that the accident had occurred because Scottish Opera had failed to provide a ramp.  

Liability was denied, and the defendant contended that they did not owe a duty of care because he was not an 

employee.   

The Court held that it was the defendant’s responsibility to provide a ramp and that it was standard practice to 

provide one.  Accordingly there was the necessary degree of proximity between the parties. It was just and 

reasonable that a duty existed.  The defendant owed and duty of care and were in breach of it. 
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Kennedy v Cordia (Services) LLP (2016)[2016] UKSC 6SC (Lady Hale DPSC, Lord Wilson JSC, Lord Reed 

JSC, Lord Toulson JSC, Lord Hodge JSC) 10/02/2016 

An employer was found liable for injuries sustained by a home carer when she slipped and fell on an icy path 

during the course of her employment. 

The employer had carried out a risk assessment which assessed the risk of slipping and falling in inclement 

weather when travelling to and from clients' homes as "tolerable". The assessment did not consider the possible 

provision of PPE such as non-slip attachments for footwear. The employer had given its employees hazard 

awareness booklets and advised them to wear safe, adequate footwear in inclement weather. 

The Judge found that: 

 She was exposed to a risk to her health and safety whilst she was at work, namely the risk of slipping 

and falling on snow and ice while travelling between clients' homes. The risk was obvious and was within 

the employers knowledge.  

 A suitable and sufficient risk assessment should have involved specific consideration of the possibility of 

providing PPE to reduce the risk of home carers slipping on snow and ice. A number of products would 

have been suitable to reduce that risk. Since none were provided, this was a breach of reg.4(1) of the 

1992 Regulations.  

 Where an employee had been injured as a result of being exposed to a risk against which she should 

have been protected by the provision of PPE, and it was established that she would have used PPE if it 

had been provided. 

 In addition, the court gave guidance on the use of expert evidence in civil cases, and the admissibility of 

such evidence.  The claimant had relied on evidence from a Consultant Engineer, the Judge commented 

that he had experience and qualifications in health and safety. His evidence on factual matters was 

relevant and admissible. He had the necessary experience and qualifications to explain how anti-slip 

attachments reduced the risk of slipping. Whilst conceding that some of his statements might appear to 

be inadmissible expressions of opinion on the employers legal duties, an experienced judge could treat 

the statements as opinions as to health and safety practice, and make up his own mind on the legal 

questions. 

 

 

Katie Cruz v Chief Constable of Lancashire & Anor (2016) [2016] EWCA Civ 402 CA (Civ Div) (Tomlinson 

LJ, Simon LJ, Morgan J) 26/04/2016 

The appellant was working in the cell complex of a police station. She was injured while she and a colleague 

were escorting a drunk and abusive female prisoner to a cell. Unusually, the cell door had not been left fully 

open and flush with the corridor wall. The claimant’s colleague was forced to release her grip on the prisoner to 

open the door fully.  In doing so, the prisoner suddenly went to ground, pulling the claimant with her and trapping 

the claimant’s left arm between her body and the floor.  

At first instance, the judge found that the partially open door presented no foreseeable risk of injury to the 

appellant, that it could not therefore be said that the corridor was not maintained in an efficient state, and there 

was consequently no breach of reg.5. He also concluded that an open door in good working order could be 

moved aside and did not constitute a breach of the reg.17 requirement that traffic routes in a workplace should 

be suitable for their users. 

The Court of Appeal agreed and dismissed the appeal, the partially open cell door had to present a foreseeable 

risk of injury before it could be said that the workplace was not maintained in an efficient state so as to breach 

reg.5. When assessing the foreseeability of the risk of injury, there had to be an element of realism; the risk had 



 

7 
 

to be real or material, though it did not have to approach a probability. The question for the purposes of reg.5 

was whether the partially open door presented a real risk of injury to them over and above that inevitably 

associated with their job. The judge had been entitled to conclude that it did not. There was no evidence that 

anything had happened previously to indicate a risk of that nature and the totality of the evidence suggested that 

the good sense in leaving cell doors fully open related to operational efficiency rather than workforce health and 

safety considerations. The judge's conclusion was not only within the ambit of reasonable decision-making, it 

was obviously correct. The suggestion that every time a cell door was left partially open there was a material 

risk of injury to the custody officers lacked reality. 

The appellant accepted the judge's conclusion as to reg.17, and that acceptance was fatal to her argument on 

reg.5. If a partially open door did not render the corridor unsuitable for pedestrians under reg.17, it could not 

mean that the corridor was not maintained in an efficient state for the purposes of reg.5. 

 

Gilchrist v ASDA Stores Ltd OHCS (Lady Stacy) 17/06/2015 [2015] CSOH 77 

This is a Scottish case where the claimant was employed as a shop assistant, she stood on a footstool to hang 

clothes on hooks. When she had completed the task, she stepped off the footstool, lost her balance and fell 

backwards. 

 

The claimant argued that the employer had breached its common law duty of care, and the Management of 

Health and Safety at Work Regulations 1999, the Work at Height Regulations 2005 and the Provision of Use of 

Work Equipment Regulations 1998. 

 

Interestingly, this is one of the very first cases applying clause 69 of Enterprise and Regulatory Reform Act 

2012. Counsel submitted that employers remain under a duty to comply with health and safety regulations, 

because the duties set out in statutory instruments prior to 2013 Act inform and may define the scope of duties 

at common law.  The claimant argued that an employer who breached a regulation and was thereby 

committing an offence could not argue that he was acting reasonably. 

 

Whilst Lady Stacy commented that she accepted the claimant’s arguments about the applicability of the 

regulations, the ruling made no difference to the outcome as the case failed on the facts.  The claimant’s 

evidence proved that she had fallen when coming down from the footstool and while working at height.  It was 

not argued that the footstool was unsafe for the task and she had not fallen because she had to carry out a 

manual handling task. 

 

The Court held that the employer was under a duty to carry out a risk assessment and they had done so.  It 

had not been shown that the footstool was unsuitable for standing on or that the accident happened as a result 

of any use of the stool in breach of their duties. The case was dismissed. 
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Occupiers Liability 

 

Kolasa v Ealing Hospital NHS Trust QBD (Judge Bidder QC) 19/02/2015 [2015] EWHC 289 (QB) 

The claimant had been found drunk at a bus stop and was taken by police to the defendant’s A&E department.  

During treatment, the claimant decided to leave and went outside.  He climbed over a 3ft wall on the side of the 

ramp and fell 30 feet.  Although it was dark, the drop was obvious and the area was well lit. 

He sued under the Occupiers Liability Acts. 

The Judge found that on the balance of probabilities, the claimant had deliberately left the hospital and walked 

outside where he had deliberately climbed over the wall and dropped to the ground. 

The trust had not breached its duty under 1957 Act as the claimant had not been a visitor at the time of his 

accident. The 1984 Act applied, he became a trespasser when he had voluntarily discharged himself, and his 

act of climbing over the wall was not covered by his general permission to be on site as a patient, or part of the 

permission given by the trust to patients leaving the site.  

Furthermore, the trust was not in breach of the 1984 Act. The wall and its drop did not represent an inherent 

danger, the area was well lit and the drop was obvious. No warning signs were necessary. The wall was of 

sufficient height and it was not in a defective state. There was no history of accidents or dangerous occurrences.  

Although he had been drunk, he had willingly accepted the risk of climbing over the wall and no duty was owed 

to him.  

 

Jason Lowdon v Jumpzone Leisure UK LTD (2015) CA (Civ Div) (Tomlinson LJ, Kitchin LJ, Gloster LJ) 

16/06/2015 

A company appealed against a decision that the claimant had suffered personal injury as a result of its 

negligence.  

The company operated a ride known as the "Hyper Jump", which involved customers being strapped into a 

harness with elastic ropes on either side. The operator counted down from three and released the ropes when 

the rider signalled they were ready. Once released, the rider was propelled into the air and bounced up and 

down for a matter of seconds. The claimant said that he was released without warning on his second ride. 

The Court of Appeal found that the judge had been entitled to conclude that the risk of neck injury was a 

foreseeable consequence of launching a customer on a sports ride without adequate warning. The company's 

own guidelines highlighted the possible risks of failing to adhere to the rules, which included asking the customer 

if they were ready. 

This case highlights the importance of undertaking adequate risk assessments to consider the risks that may 

potentially arise from a particular activity and taking adequate precautions to guard against that risk.  Well trained 

staff would have prevented the accidents and subsequent injuries. 
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Mark Pollock v (1) Enda Cahill (2) Madeline Cahill (2015)[2015] EWHC 2260 (QB) QBD (William Davis J) 

30/07/2015 

The claimant was blind and had been a guest at the house. He was given a bedroom, but was not aware where 

the window was. When the claimant fell from the second-floor window, which had been left open, he sustained 

brain and spinal injuries which resulted in his being paralysed from the waist down. 

The duty under the s.2 OLA ‘57 required them to have regard to any known vulnerability of the visitor. An open 

window created an obvious risk for a blind person. The risk had been apparent to the second defendant, although 

she misjudged the extent of the risk. The open window had been a real risk to the claimant; and they ought to 

have appreciated the risk and taken steps to avoid it by keeping the window closed or by warning the claimant. 

 

Steven Wilson v Bourne Leisure Ltd (2015)CC(Lincoln) (Judge Owen QC) 04/06/2015 

The visitor had slipped on an icy path, he had been walking towards his accommodation after attending an event 

at a venue on the campsite. It was common ground that the company had not followed its winter weather 

procedure, in that it had not checked the weather forecast earlier in the day and seen that temperatures of close 

to freezing were expected. In the hours before the accident there was a heavy downpour of rain and a sudden 

drop in temperature. Ice formed on the paths, and workmen were in the process of laying grit. The path he 

wished to follow had not been gritted. He claimed that he asked the workmen to grit it, but they refused. The 

workmen claimed that they offered to grit the path once they had finished the area they were working on, but 

the visitor chose to walk on without waiting. The visitor ventured onto the untreated ice, slipped and injured his 

shoulder. 

It was found that the holiday camp operator was not liable for injuries sustained by the claimant. Although the 

operator had not followed its winter weather procedure, it had taken reasonable steps to deal with suddenly 

emerging weather conditions and the visitor had chosen to walk on the ice, knowing of the danger. Had the 

company gritted earlier, the grit would probably have been washed away by the sudden heavy rain, and the 

accident would not have been avoided. 
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Civil Procedure 

 

Cavell v Transport for London [2015] EWHC 2283 (QB) (30 July 2015) 

The court dismissed an application by Transport for London (TfL) to withdraw a pre-action admission under CPR 

14.1A (4)(b). 

Following a bicycle accident, allegedly caused by an uneven road surface, TfL admitted liability subject to 

causation, through its highly experienced claims handler. TfL subsequently applied to withdraw that pre-action 

admission.  

The admission of liability was pleaded as part of the claimant’s case. When the defence was served in February 

2015 notice was given that the admission would be withdrawn with the Court’s permission. 

In the defence it was pleaded that the admission was not an admission of liability. The precise terms of the 

admission were as follows: “Please note liability will not be an issue, subject to causation.” The court found that 

the admission of liability "subject to causation" was still an admission, which TfL needed permission to withdraw.  

The Judge held that it could not be in the interests of justice to allow the withdrawal of an admission made after 

mature reflection by "highly competent professional advisors" when there was no evidence to suggest it was not 

properly made. 

When making an admission, either pre or post action, parties must ensure the wording is drafted carefully.   

If an application to withdraw a pre-action admission of liability becomes necessary, the parties must be mindful 

that whilst most cases will rest on its own facts, following the earlier case of Woodland v Beryl Stopford and 

others [2011] EWCA Civ 266 without new evidence or a sufficient explanation for the incorrect admission, judges 

will be reluctant to allow admissions to be withdrawn.   

 

Richard Lewis & Ors v Ward Hadaway (A Firm) (2015) [2015] EWHC 3503 (Ch) Ch D (John Male QC) 

21/12/2015  

The High Court ruled that deliberately understating claim values to reduce issue fees is an abuse of process. 

The claimants had deliberately understated the value of their claims in order to pay reduced issue fees to the 

court and stop the limitation period from running, this was an abuse of process. The claimants had deprived the 

court of fees which should have been paid at the outset and had also caused the court additional administrative 

work in processing the amended forms. There was a public interest in preventing such improper use of the court 

process. 

The High Court considered that it would have been disproportionate to strike out the claims for abuse of process 

because of the amount of the defendant's potential liability in damages and because the claims were arguable.  

However, since the appropriate fee had not been paid to the court at the time of issue, the defendant was entitled 

to summary judgment. 
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Costs 

 

Shahow Qader & Ors v Esure Services Ltd (2015) QBD (TCC) 

A Judge has ruled that fixed recoverable costs should apply to RTA cases which start in the portal and are then 

transferred to the multi-track. 

At first instance, the district judge ordered that fixed costs would apply on the basis that the determining factor 

was value not track. 

The claimants appealed the decision, arguing that the district judge had failed to interpret the rules in a purposive 

manner.  In addition, the appellants submitted that CPR 45.29A had not been interpreted in accordance with the 

overriding objective.  It was argued that there is discretion for the court to decide whether to apply fixed costs.   

The judge rejected all of the appellants’ arguments, including the assertion that the application of the fixed costs 

regime denied the claimants the right to a fair trial. 

Whilst this case relates to a RTA claim, the ruling equally applies to EL/PL claims costs (post 31/7/13) which are 

commenced in the portal and are then transferred to the multi-track.   

 

Wall v British Canoe Union - HH Judge Lopez - Birmingham County Court 30/07/15 

QOCS protection does not apply in a case where an action is struck out when a claimant has shown no 

reasonable grounds for bringing the proceedings. 

The claimant’s husband was killed in a weir whilst canoeing. She brought an action against the British Canoe 

Union claiming that it was negligent. The defendant applied to strike out the claim and obtain summary judgment 

of the claim on the grounds that there was no duty of care in law and no arguable claim on causation. The 

defendant’s application was successful. 

 

Brahilika v Allianz Insurance PLC (unreported, 30 July 2015) (Romford County Court)) 

A claimant who brought a claim for personal injury failed to attend his one day fast track trial because he was 

on holiday.  The judge struck out the claim, disapplied QOCS and awarded the defendant its costs.  

The judge found that the claimant's failure to attend the trial obstructed the just disposal of the proceedings.  

Under CPR r.44.15(1)(c)(i), he considered that the defendant ought to have the opportunity to test the claimant's 

evidence and to determine if there had been fundamental dishonesty. The RTA claim had been listed for trial 

because there was a dispute as to whether the accident had occurred at all. No effective trial could take place 

without the claimant’s live evidence. 

The claim was struck out, the defendant was awarded costs and it was ordered that QOCS should not apply. 
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Karl Worthington v 03918424 LTD (2015) DR (Manchester) (District Judge Harrison) 16/06/2015 

The court has sent a clear message that exaggerated claims will not be tolerated.  In this matter, the parties 

were unable to reach an agreement over costs after the claimant accepted the defendant’s Part 36 offer out of 

time. 

The claimant had pursued a claim which was valued at over half a million pounds; however, following service of 

surveillance evidence, he promptly accepted the defendant’s earlier Part 36 offer of just £40,000.  The Judge 

was unequivocal, a claimant who pursues a claim in excess of half a million pounds but settles for £40,000 

attracts suspicion. When he does so in short order after service upon him of surveillance evidence, then one 

looks to find some clear and convincing explanation as to why he should sell himself so short.  

The Judge ordered that if the claimant had conducted the litigation in a proper manner and without exaggeration, 

then in all probability the matter would have been resolved between the parties by the end of June 2012. The 

claimant was entitled to costs on the standard basis up to and including 30th June 2012. However, the claimant 

was ordered to pay the entirety of the defendant’s surveillance costs and to bear the defendant’s costs from 

June 2012 on the indemnity basis and to pay the costs of the application,  a sanction to show the claimant that 

exaggeration of claims would not be tolerated. 

 

Hobbs v Guy's And St Thomas NHS Foundation Trust [2015] EWHC B20 (Costs)  

A clinical negligence claim settled, prior to proceedings, for sum of £3,500, the claimant’s bill was £32,000. 

On provisional assessment claimant’s costs was reduced by two-thirds on the grounds of reasonableness (the 

case did not require a Grade A fee earner and there had been an unnecessary conference with counsel) and 

proportionality. The total allowed was £9,879.34 including VAT, plus the costs of provisional assessment. 

The claimant then requested a post-provisional assessment hearing, at which the court upheld its view that the 

reasonable costs allowed were disproportionate to the value of the claim and had to be reduced by a further 

£1,200 plus VAT. 

The Court held that Proportionality was more important than necessity.  The Judge further reduced the costs 

after applying the “necessity” test on the grounds that, even after applying that test, the costs were 

disproportional.  

The Judge described that proportionality should "trump", reasonableness, he commented “Although it was 

reasonable for the claimant’s solicitors to incur these costs it is unfair to expect the defendant to pay for these 

items.” 

 

(1) Broadhurst (2) Taylor v (1) Tan (2) Smith (2016) [2016] EWCA Civ 94 CA (Civ Div) (Lord Dyson MR, 

McCombe LJ, David Richards LJ) 23/02/2016 

After a number of conflicting decisions on this issue, the Court of Appeal has determined whether fixed costs 

apply if a claimant beats its own Part 36 offer under CPR 45 Section IIIA. 

The respective RTA claims had fallen out of the portal into the fixed costs regime, the claimants had made Part 

36 offers to settle the claims which were rejected by the defendants; and the claimants subsequently obtained 

judgments for sums in excess of their Part 36 offers. In both cases the circuit judges decided that Part 36 applied, 

allowing indemnity costs to be recovered.   
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However, in the case of Broadhurst v Tan, the Judge had found there was no difference between fixed costs 

under r.45.29 and indemnity costs, maintaining that fixed costs still applied. 

The Master of Rolls found that there is no doubt as to the true meaning of the rules, where a claimant makes a 

successful Part 36 offer, he is entitled to costs assessed on the indemnity basis.   

The Master of Rolls accepted that his judgment would result in a “generous outcome for claimants”. 

 

Courtney Webb (By Her Litigation Friend Stacey Keira Perkins) V Liverpool Women's NHS Foundation 

Trust (2016) [2016] EWCA Civ 365 CA (Civ Div) (Gloster LJ, Simon LJ, Sir Stanley Burnton) 14/04/2016 

The Court of Appeal has ruled that a claimant should be awarded full costs of bringing her case despite losing 

on one of the issues. 

The claimant's solicitor said she was entitled to full recovery of damages for her injury and loss, after a Part 36 

offer to settle for 65% of the damages had been rejected by the trust prior to the trial. 

His Honour Judge Saffman ruled the claimant could not recover her costs for the second, unsuccessful, 

allegation. Saffman said the court had discretion to make such an order, notwithstanding the success of the 

claim. In the circumstances, it was just to make an issues-based proportionate costs order.  The claimant argued 

the second allegation had not been made or pursued unreasonably or irresponsibly, with both allegations 

concerning a single event. 

The Court of Appeal, held the eventual judgment was clearly more advantageous to the claimant than the 

proposal in her Part 36 offer. ‘The judge could not properly have deprived the claimant of her costs relating to 

the second allegation,’ he said. 

Although CPR Pt 36 did not preclude the making of an issue-based or proportionate costs order, a claimant who 

had made a Part 36 offer less advantageous than the eventual judgment was to be deprived of all or part of his 

or her costs only if the court considered that it would be unjust to award those costs. 
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What’s ahead 

 

New Rehabilitation Code 2015 

A new Rehabilitation Code came into force from Tuesday 1st December 2015.  

The Code is voluntary but the personal injury pre-action protocol provides that its use should be considered for 

all types of PI claims. 

The Code is intended to promote collaborative use of rehabilitation and early intervention in the compensation 

process. 

Although the principles are the same throughout, the Code recognises significant differences between the 

handling of lower value injuries (<£25k) and medium or catastrophic injuries. 

The Code is also now accompanied by a Guide for Case Managers.  According to the Code it is envisaged that 

Case Managers will have an essential role to play in assessing the needs of claimants and then overseeing 

treatment. 

 

Autumn Statement  

In his Autumn Statement, Chancellor George Osborne announced his plans to raise the small claims limit for 

personal injury claims from £1000 to £5000 and to scrap general damages for ‘minor’ soft tissue injuries such 

as whiplash. 

By increasing the small claims threshold to £5000, the government plans to remove legal costs.  Successful 

claimants will not be entitled to recover any legal fees if they are successful.   

Whilst the government intends to remove the right to general damages for minor soft tissue injuries, parties will 

still be entitled to special damages, i.e. loss of earnings and medical treatment.   

It was also announced that £700m would be invested to fully digitise the courts. 

Further details are awaited from the government.  It has been confirmed that ministers ’haven’t yet made the 

decision’ on whether the £5,000 limit will apply to all PI claims. 

 

Jackson: fixed costs needed for all claims up to £250k 

Lord Justice Jackson has called for fixed costs to apply to all claims valued up to £250,000. Jackson urged 

government ministers to make reform an immediate priority with a view to setting fixed recoverable costs by the 

end of this year.   

 

Review of CMCs 

In a joint response to an independent review of the sector, the Ministry of Justice and Treasury agreed on the 

need for a tougher regulatory regime for CMCs. 



 

15 
 

Government wants to clamp down on rogue CMCs that provide bad service and 'bombard' customers with 

nuisance calls. 

Proposals include: 

 Responsibility for regulation of CMCs to move from the MOJ to the FCA. 

 A “fit and proper person” test to be introduced for those in CMCs. 

 Disclosure of referral source to regulator. 

 All CMCs to undergo reauthorisation under a new, more robust regime. 

 CMC regulation to be more ‘outcomes-focused’ to ensure that CMCs act in the interests of consumers. 

 Enforcement to become more effective, with fines for minor breaches and greater use of warrants and 
powers of seizure. 

 That the CMC Regulation Unit website publish all information on enforcement activity; 

 The CMC Regulation Unit to restructure, to appoint an independent Chair and non-executive directors. 

 A new disclosure document to provide consumers with standard information on terms and fees. 

 Some reform to discourage nuisance calls. 
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Forbes at Trial 
 

Up on the Roof – Employee on a frolic of his own! 
 
Smith v Asda Stores Ltd – Bournemouth and Poole County Court  
 
The claimant brought a claim against his employer, Asda, after falling from the top of a home delivery vehicle.  

Prior to the accident there had been some larking around in the depot and a baseball cap had been thrown on 

to the top of a vehicle.  The claimant had offered to retrieve it but as he descended from the roof, he fell and 

sustained a nasty head injury.   

At trial it was alleged that there had been occasions when the drivers had been instructed to ascend the roof.  

The Judge found as fact that this was not the case, he accepted that there may have been occasions when 

drivers climbed on to roof but largely for illegitimate purposes, namely horseplay.  It was found that managers 

were not aware of this practice or horseplay, if they had have been aware they would have stopped it. 

The Judge stated that the employees knew that going on the roof was dangerous and so to be kept from the 

management.  Furthermore, it was also alleged that the claimant did not know of the presence of step ladders 

located in the warehouse.  This was considered inconceivable, just nine months earlier the claimant had signed 

a validation confirming that he was able to use them. 

At trial, it was maintained that the claimant was acting in the course of his employment, as he was removing a 

foreign object from a colleague’s van to enable it to be driven from the depot.  However, the Judge concluded 

that as the claimant had accepted that he had been larking around, it would be wrong to find that he was acting 

in the course of employment in seeking to remove a danger that he had contributed to creating when not acting 

in the course of his employment.  The judge therefore held that the claimant was on a frolic of his own and 

dismissed the claim.   

Forbes comment 

This was an excellent result, and follows the recent Court of Appeal case of Graham v Commercial Bodyworks 

[2015]. Helpfully, the Judge continued in his judgment to consider the breaches alleged by the Claimant.  He 

found that there was a safe system in place, as there was a set of steps readily available.  The danger involved 

in climbing on top of a van was so obvious that no instruction to fetch a set of steps was necessary.  Whilst it is 

true that employees need to be protected from themselves, the claimant had recognised in evidence that his 

actions had been “pretty stupid”.  He knew of the existence of the steps and therefore should have used them.  

The lack of a risk assessment was also dismissed on the basis that there is no need to undertake an assessment 

of risks which are not foreseeable.   

David Pickford 

 

Man Walks Into A Door! 

Smith v Co-operative Group Ltd 
 
The claimant visited a store owned by the defendant.  He alleged that as he approached the automatic door at 

the entrance to the store that the door failed to open properly.  The claimant walked into the door just after it had 

started to open and sustained facial injuries. 

It was claimed that the door was faulty and that the defendant had failed to adopt an adequate system of 

inspection, testing, maintenance and repair.  
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Liability was disputed on the basis that the claimant was the author of his own misfortune and had walked into 

the door at pace without allowing it to open first. The door was subject to a weekly check by the store manager. 

The weekly check occurred on the morning of the accident and the door was found to be in full working order. 

The door was also subject to routine maintenance by contractors who had last inspected the door only two 

months prior to the accident and found that it was in proper working order. The same contractors attended the 

store after the incident but could find nothing wrong with the door.  Furthermore, the local authority investigated 

the incident and found that there was good signage on the door. 

At trial the defendant’s store manager gave evidence regarding the inspection and maintenance system. The 

Judge also had the benefit of the CCTV footage.  

The Judge found that the door was not defective, there was a system of inspection in place and it was therefore 

not a reasonably foreseeable danger. The Judge also placed great reliance on the conclusions of the local 

authority investigation. The claim was dismissed with the judge questioning what more the defendant could have 

done. 

Forbes comment  

Despite the CCTV evidence confirming that the claimant came into contact with the door, the defendant was 

able to provide sufficient evidence to demonstrate that it had taken reasonable care.  An occupier is not under 

a duty to guarantee a claimant’s safety.  In this instance, the claimant failed to accept any responsibility for the 

incident, there was no good reason why the claimant simply didn’t wait for the doors to open!  He was the author 

of his own misfortune and walked into the door at such a pace that he did not give the door sufficient time to 

open fully. 

Warren Smethurst 

 

Retailer Not Vicariously Liable for Sick Employee 
 
Frances Nicholls v ASDA Stores Ltd 
 
The claimant brought a claim personal injury after slipping on vomit whilst shopping in the defendant’s 

supermarket.  Immediately prior to the accident, one of the defendant’s employees had vomited on the floor 

whilst urgently making her way to the bathroom.  The claimant argued that ASDA was vicariously liable for its 

employee and was fixed of the relevant knowledge as soon as the vomit left the employee’s mouth and landed 

on the floor.   

The Judge disagreed and accepted that as the employee made her way to the bathroom she was not in a 

position to say anything to anybody.  According to the CCTV evidence, the claimant slipped within 1 minute 10 

secs of the employee being sick and 1 minute 23 seconds later the employee returned to clean up the sick. 

The Judge held that the concept of vicarious liability is not the same as strict liability. A corporate entity can only 

act through its employees, the employee was not in a position to inform anyone of the hazard, and there is no 

evidence to suggest that anyone else was aware of the situation.  The only person who knew that she was going 

to be sick was the employee, and she was not able to clean it up immediately.   

There was no dispute that the defendant had appropriate systems in place for hazards on the floor and on that 

basis, the Judge dismissed the claim. 

Forbes comment  

To avoid being held vicariously liability for acts or omissions of employees, employers must be able to show that 

they have taken all reasonable steps to prevent such acts or omissions from occurring.  
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However, in this case despite having appropriate systems in place, given the timescales involved no reasonable 

system of inspection could have dealt with the spillage in time to prevent the claimant from slipping. It was simply 

a misfortunate sequence of events.   

Sarah Davisworth 

 

Unbe-leaf-able Claims Fails  
 
Naylor v Asda 

The claimant alleged that whilst shopping she slipped on a single leaf in the foyer area of the store and sustained 

an injury. 

The Judge considered whether or not the system adopted by the defendant was adequate and reasonable.  The 

Judge found that there was a comprehensive risk assessment, training procedure, training record, unchallenged 

time sheet and a responsibility on staff to clean through ‘clean as you go’.   

Whilst having great sympathy for the claimant, the Judge was not satisfied that the defendant had breached its 

duty towards the claimant. The claim was dismissed. 

Forbes comment  

There are often unrealistic expectations placed on large retailers, it is simply impossible to remove all risk of 

injury.  Retailers are under a duty to take reasonable steps to ensure visitors are reasonably safe.  The duty is 

not to take all possible steps, retailers must balance a variety of factors including the cost of each possible step 

versus the likelihood of risk and severity of injury.   

Judith Bloor 

 

Egg-cellent Result! 
 
Learoyd v Co-operative Group Ltd  
 
The claimant attended the defendant’s store to pick up an Easter egg which was being donated by the store. 

The claimant alleged that she slipped whilst walking over an area of floor.  She claimed that she did not know 

of the spillage prior to the accident and that there was no warning sign in place to warn her of the danger. 

The defendant admitted that prior to the accident a spillage had occurred and a member of staff had gone to get 

wet floor signs. Although there was no explicit warning sign in place, there was a trolley containing cleaning 

equipment, a bright yellow bucket and another member of staff on his hands and knees cleaning the spillage.   

The judge found that the defendant’s actions were entirely reasonable in all the circumstances.  The danger was 

clearly visible to the claimant.  The judge was of the view that there was nothing more the defendant could have 

done.  Clearly, warning signs would not have made any difference if the claimant had not even noticed the 

person stood next to her mopping up.   

Forbes comment 

The defendant was able to provide CCTV footage to support its case.  The claimant had contended that she 

was only stood next to the cleaner for a ‘matter of seconds’.  However, the CCTV footage showed a cleaning 

trolley directly in front of the claimant and the cleaner stood next to the claimant for a period of 44 seconds whilst 
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wiping the floor. CCTV footage can be crucial when defending retail claims, wherever possible, CCTV evidence 

should be secured at the earliest opportunity.   

Warren Smethurst 

 

Surveillance Catches Claimant Out 
 
Cooper v Asda 
 
A claimant who sought to exaggerate his injuries to increase the value of his claim saw his case thrown out by 

the Court.  The claimant alleged that he was walking down an aisle in the defendant’s store when he slipped on 

some spilt water.  Whilst it was not disputed that an incident of some kind occurred, the defendant put the 

claimant to proof as to how the accident happened and the extent of the claimant’s injuries. 

The claimant alleged that he had sustained various soft tissue injuries to the right side of his body, and that the 

symptoms were severe and ongoing.  The defendant obtained surveillance evidence which showed the claimant 

walking almost in a march, with both arms swinging, using a mobile phone with his right hand, drinking, shaking 

hands and hugging with his right arm.  In Court, however, the claimant held his right arm protectively, and used 

his left hand for drinking and turning the pages of the trial bundle.  On the DVD he had made no effort to protect 

or use his right arm.  As a consequence, the Judge commented “the pain in his arm is not as serious now as he 

led the Court to believe and there is at best, exaggeration on his part to the increase the value of the claim”. 

In addition, the Judge found other inconsistencies in the claimant’s case, including a signed Particulars of Claim 

dated prior to the date of the medical report which was exhibited to the Particulars of Claim, an A&E record 

which stated the accident had occurred at work and an incomplete medical report which failed to note the 

claimant’s previous accident in a supermarket or updated medical evidence. 

In conclusion, whilst the Judge found that the claimant had fallen in the store on some water, the defendant had 

a reasonable well thought out system of inspection in place, and the staff were well and regularly trained. The 

claim was therefore dismissed. 

Forbes comment  

Surveillance can be a useful and insightful tool for defendants.  In high value cases, surveillance evidence can 

help the defendant prove the claimant is malingering or that the claim is fraudulent.  It can also be used to attack 

the claimant’s overall credibility.  

Ian Howard 

 

Forbes Successful On Appeal – Fixed Costs Apply to Post-Portal PADs’ 
 
Forbes sought the first Appeal decision on the issue of whether fixed costs apply to pre-action disclosure 

applications.  Forbes has vehemently argued that pre-action disclosure applications are interim applications and 

that fixed costs should therefore apply. 

Despite a number of successful attempts at maintaining this argument, a Deputy District Judge (DDJ) in Bath 

County Court found that rule 45.29H did not apply to pre-action disclosure applications and that the defendant 

was trying to ‘overturn the usual provisions of courts throughout the land’ by suggesting that fixed costs apply. 
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However the DDJ commented that whilst he did not support the defendant’s stance, as it ran contrary to the 

practice of the Court, there was a real and justifiable argument being made by the defendant and the DDJ 

granted leave to Appeal.  Forbes maintained their robust approach to this issue and appealed. 

The matter of Mark Davies v Asda appeared before HHJ Denyer QC at Bristol County Court and the Appeal 

was granted.   HHJ Denyer commented that ‘an application for pre-action disclosure is indeed an interim 

application – seeking an interim order, for the purposes of 45.29H’.   

Forbes Comment 

This Judgment is the first known appeal decision relating to this issue and is a culmination of a significant effort 

on the part of Forbes to ensure that any potential loopholes to the new fixed costs regime tackled firmly and 

closed as promptly as possible. 

Nigel McCloy  
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Horizon scanning  

 
Date 

 
What to expect 
 

 
Court of Appeal 

19/20th October 
2016 
 

Bird v Acorn - this case has been leapfrogged to the Court of Appeal, the Court will 
be asked to clarify which rate of 'Fixed Recoverable Costs' applies to cases which 
have dropped out of the portal and listed for a disposal hearing in the first directions 
order. 

25th/26th October 
2016 
 

Shahow Qader & Ors v Esure Services Ltd - the appeal concerns whether fixed 
recoverable costs should apply to low value personal injury claims which are 
commenced in the portal and are then transferred to the multi-track. 

 
Supreme Court  

2016 
 

Hayward v Zurich Insurance Company plc - the Court will review whether an 
employers liability claim settled by Tomlin order can be re-opened by the insurer and 
set aside on the basis of fraud. 

 
Legislation  

1 August 2016 Third Party (Rights Against Insurers ) Act 2010 
The Act finally comes into force this summer after a delay to clarify certain definitions 
relating to the meaning of insolvency in specific sectors. It makes it easier for a 
Claimant to bring a claim directly against an insurer where an insured is 
insolvent.  There is no need to establish the liability of the insured first and it provides 
for information about the insurance position to be provided to the potential claimant on 
request.  Both the insolvency and the alleged tort must have occurred on or after the 
1 August 2016. 

 Negligence and Damages Bill 
The Bill seeks to amend the law so as to provide assistance to people who suffer 
psychiatric harm after witnessing the death or injury of others. Also, the Bill seeks too 
repeal the Fatal Accident Act and make provision for a new way of providing damages 
to bereaved families.  
It is possible that it could be passed by the end of 2016. 

 
Other matters 

 Noise Induced Hearing Loss Claims (NIHL) 
Working party considering NIHL claims is expected to publish its initial report to the 
CJC by the end of the year, and the final report was supposed to be published by April 
2016. 

July 2016 
 

Civil Courts Structure Review 
 
It is anticipated that Lord Justice Briggs will complete his review of the Civil Courts 
structure by the end of July 2016. 
 

2016 Government response to the Insurance Fraud Taskforce Report 
 
A response from the government to the recommendations set out in the Report is 
anticipated by the end of the year. 

2017 
 

Shorter and Flexible trials pilot 
 
A pilot of two schemes in the High Court until September 2017. 
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