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Employers Liability 

Milroy v British Telecommunications PLC (2015) EWHC 532 (QB) 

The claimant worked as a MEWP operator, when operating the MEWP, he came into contact with the 

power line.  As a result he suffered serious injury.  His case was that his employer failed to provide a 

safe system of work and he also alleged that it was vicariously liable for ground support failings by the 

site engineer who was not platform-trained, and had got in the bucket with him rather than providing 

ground support. 

The defendant argued that it had provided sufficient training and that its guidance in relation to working 

near high power voltage lines specified a 2m clearance distance, which the engineer had breached. 

The Judge found for the claimant. An e-learning slide had confirmed that workers should be 2m clear 

and following the training day, employees had been given a Filofax of manuals, one of which contained a 

short paragraph about working in the vicinity of power and repeated the warning about the 2m clearance.  

There was no evidence that the paragraph had been drawn to the claimant’s attention. 

The employer changed the advice to 2m horizontal clearance and the employer changed its guidance, 

the new document was provided in electronic form. 

It was held it was unacceptable to introduce such a change by placing updated material in an electronic 

file containing many other documents without any further notification to affected employees. 

The Judge found that the inadequate training was a significant cause of the accident. 

The Court also found that the employer was vicariously liable for the colleague who got into the bucket 

instead of remaining on the ground. 

The claimant was held to be contributory negligent as he had displayed lack of care in moving the bucket 

so close to the power line and allowing his colleague in the bucket with him, assessed at one third. 

This case serves as a reminder that electronic training is not suitable in every circumstance. 

 

Jones v Scottish Opera OHCS (Lord Boyd of Duncansby) 02/06/2015 [2015] CSOH 64 

The claimant who was a self-employed production manager was unloading theatre scenery off a trailer 

when he tripped on a metal ridge or lip at the edge of the trailer and fell sustaining injury. 

He argued that the accident had occurred because Scottish Opera had failed to provide a ramp.  

Liability was denied, and the defendant contended that they did not owe a duty of care because he was 

not an employee.   

The Court held that it was the defendant’s responsibility to provide a ramp and that it was standard 

practice to provide one.  Accordingly there was the necessary degree of proximity between the parties. It 

was just and reasonable that a duty existed.  The defendant owed and duty of care and were in breach 

of it. 
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Occupiers Liability  

Kolasa v Ealing Hospital NHS Trust QBD (Judge Bidder QC) 19/02/2015 [2015] EWHC 289 (QB) 

The claimant had been found drunk at a bus stop and was taken by police to the defendant’s A&E 

department.  During treatment, the claimant decided to leave and went outside.  He climbed over a 3ft 

wall on the side of the ramp and fell 30 feet.  Although it was dark, the drop was obvious and the area 

was well lit. 

He sued under the Occupiers Liability Acts. 

The Judge found that on the balance of probabilities, the claimant had deliberately left the hospital and 

walked outside where he had deliberately climbed over the wall and dropped to the ground. 

The trust had not breached its duty under 1957 Act as the claimant had not been a visitor at the time of 

his accident. The 1984 Act applied, he became a trespasser when he had voluntarily discharged himself, 

and his act of climbing over the wall was not covered by his general permission to be on site as a 

patient, or part of the permission given by the trust to patients leaving the site.  

Furthermore, the trust was not in breach of the 1984 Act. The wall and its drop did not represent an 

inherent danger, the area was well lit and the drop was obvious. No warning signs were necessary. The 

wall was of sufficient height and it was not in a defective state. There was no history of accidents or 

dangerous occurrences.  

Although he had been drunk, he had willingly accepted the risk of climbing over the wall and no duty was 

owed to him.  

 

Jason Lowdon v Jumpzone Leisure UK LTD (2015) CA (Civ Div) (Tomlinson LJ, Kitchin LJ, 

Gloster LJ) 16/06/2015 

A company appealed against a decision that the claimant had suffered personal injury as a result of its 

negligence.  

The company operated a ride known as the "Hyper Jump", which involved customers being strapped into 

a harness with elastic ropes on either side. The operator counted down from three and released the 

ropes when the rider signalled they were ready. Once released, the rider was propelled into the air and 

bounced up and down for a matter of seconds. The claimant said that he was released without warning 

on his second ride. 

The Court of Appeal found that the judge had been entitled to conclude that the risk of neck injury was a 

foreseeable consequence of launching a customer on a sports ride without adequate warning. The 

company's own guidelines highlighted the possible risks of failing to adhere to the rules, which included 

asking the customer if they were ready. 

This case highlights the importance of undertaking adequate risk assessments to consider the risks that 

may potentially arise from a particular activity and taking adequate precautions to guard against that risk.  

Well trained staff would have prevented the accidents and subsequent injuries. 
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Civil Procedure 

Cavell v Transport for London [2015] EWHC 2283 (QB) (30 July 2015) 

The court dismissed an application by Transport for London (TfL) to withdraw a pre-action admission 

under CPR 14.1A (4)(b). 

Following a bicycle accident, allegedly caused by an uneven road surface, TfL admitted liability subject 

to causation, through its highly experienced claims handler. TfL subsequently applied to withdraw that 

pre-action admission.  

The admission of liability was pleaded as part of the claimant’s case. When the defence was served in 

February 2015 notice was given that the admission would be withdrawn with the Court’s permission. 

In the defence it was pleaded that the admission was not an admission of liability. The precise terms of 

the admission were as follows: “Please note liability will not be an issue, subject to causation.” The court 

found that the admission of liability "subject to causation" was still an admission, which TfL needed 

permission to withdraw.  

The Judge held that it could not be in the interests of justice to allow the withdrawal of an admission 

made after mature reflection by "highly competent professional advisors" when there was no evidence to 

suggest it was not properly made. 

When making an admission, either pre or post action, parties must ensure the wording is drafted 

carefully.   

If an application to withdraw a pre-action admission of liability becomes necessary, the parties must be 

mindful that whilst most cases will rest on its own facts, following the earlier case of Woodland v Beryl 

Stopford and others [2011] EWCA Civ 266 without new evidence or a sufficient explanation for the 

incorrect admission, judges will be reluctant to allow admissions to be withdrawn.   
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Costs  

Shahow Qader & Ors v Esure Services Ltd (2015) QBD (TCC) 

A Judge has ruled that fixed recoverable costs should apply to RTA cases which start in the portal and 

are then transferred to the multi-track. 

At first instance, the district judge ordered that fixed costs would apply on the basis that the determining 

factor was value not track. 

The claimants appealed the decision, arguing that the district judge had failed to interpret the rules in a 

purposive manner.  In addition, the appellants submitted that CPR 45.29A had not been interpreted in 

accordance with the overriding objective.  It was argued that there is discretion for the court to decide 

whether to apply fixed costs.   The judge rejected all of the appellants’ arguments, including the assertion 

that the application of the fixed costs regime denied the claimants the right to a fair trial. 

Whilst this case relates to a RTA claim, the ruling equally applies to EL/PL claims costs (post 31/7/13) 

which are commenced in the portal and are then transferred to the multi-track.   

 

Casseldine v The Diocese of LLandaff Board for Social Responsibility (a charity) (unreported) (3 

July 2015) (Cardiff County Court) 

The County Court held that a claimant had QOCS protection, despite having entered into a pre-1 April 

2013 CFA. That CFA had been terminated by her first solicitors on 30 January 2013, before proceedings 

had been issued, and the claimant entered into a second CFA with her new solicitors in August 2013. 

Proceedings were issued in December 2013 and her personal injury claim was dismissed in December 

2014.  

The defendant argued that, as the claimant had entered into a pre-commencement funding arrangement 

(as defined in CPR 48.2), the QOCS regime did not apply (CPR 44.17). Therefore, the claimant should 

pay the defendant's costs of the claim.  

However, the Judge found that "proceedings" had not been commenced at all under the first CFA and, 

since the solicitors terminated it, they were never entitled to payment of any success fee or costs. As the 

claimant only issued proceedings under the second CFA, which was entered into after 1 April 2013, the 

court was never in a position to order the defendant to pay the claimant's additional liabilities (given the 

removal of recoverability of success fees in CFAs entered into from 1 April 2013).  

Phillips DJ therefore concluded that there was no pre-commencement funding arrangement and the 

claimant was protected by QOCS.  

Permission to appeal has been granted. 
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Wall v British Canoe Union - HH Judge Lopez - Birmingham County Court 30/07/15 

QOCS protection does not apply in a case where an action is struck out when a claimant has shown no 

reasonable grounds for bringing the proceedings. 

The claimant’s husband was killed in a weir whilst canoeing. She brought an action against the British 

Canoe Union claiming that it was negligent. The defendant applied to strike out the claim and obtain 

summary judgment of the claim on the grounds that there was no duty of care in law and no arguable 

claim on causation. The defendant’s application was successful. 

 

Brahilika v Allianz Insurance PLC (unreported, 30 July 2015) (Romford County Court)) 

A claimant who brought a claim for personal injury failed to attend his one day fast track trial because he 

was on holiday.  The judge struck out the claim, disapplied QOCS and awarded the defendant its costs.  

The judge found that the claimant's failure to attend the trial obstructed the just disposal of the 

proceedings.  Under CPR r.44.15(1)(c)(i), he considered that the defendant ought to have the 

opportunity to test the claimant's evidence and to determine if there had been fundamental dishonesty. 

The RTA claim had been listed for trial because there was a dispute as to whether the accident had 

occurred at all. No effective trial could take place without the claimant’s live evidence. 

The claim was struck out, the defendant was awarded costs and it was ordered that QOCS should not 

apply. 

 

Karl Worthington v 03918424 LTD (2015) DR (Manchester) (District Judge Harrison) 16/06/2015 

The court has sent a clear message that exaggerated claims will not be tolerated.  In this matter, the parties 

were unable to reach an agreement over costs after the claimant accepted the defendant’s Part 36 offer out 

of time. 

The claimant had pursued a claim which was valued at over half a million pounds; however, following 

service of surveillance evidence, he promptly accepted the defendant’s earlier Part 36 offer of just £40,000.  

The Judge was unequivocal, a claimant who pursues a claim in excess of half a million pounds but settles 

for £40,000 attracts suspicion. When he does so in short order after service upon him of surveillance 

evidence, then one looks to find some clear and convincing explanation as to why he should sell himself so 

short.  

The Judge ordered that if the claimant had conducted the litigation in a proper manner and without 

exaggeration, then in all probability the matter would have been resolved between the parties by the end of 

June 2012. The claimant was entitled to costs on the standard basis up to and including 30th June 2012. 

However, the claimant was ordered to pay the entirety of the defendant’s surveillance costs and to bear the 

defendant’s costs from June 2012 on the indemnity basis and to pay the costs of the application,  a sanction 

to show the claimant that exaggeration of claims would not be tolerated. 
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Hobbs v Guy's And St Thomas NHS Foundation Trust [2015] EWHC B20 (Costs)  

A clinical negligence claim settled, prior to proceedings, for the sum of £3,500, the claimant’s bill was 

£32,000. 

On provisional assessment claimant’s costs was reduced by two-thirds on the grounds of reasonableness 

(the case did not require a Grade A fee earner and there had been an unnecessary conference with 

counsel) and proportionality. The total allowed was £9,879.34 including VAT, plus the costs of provisional 

assessment. 

The Claimant then requested a post-provisional assessment hearing, at which the court upheld its view that 

the reasonable costs allowed were disproportionate to the value of the claim and had to be reduced by a 

further £1,200 plus VAT. 

The Court held that Proportionality was more important than necessity.  The Judge further reduced the costs 

after applying the “necessity” test on the grounds that, even after applying that test, the costs were 

disproportional.  

The Judge described that proportionality should "trump", reasonableness, he commented “Although it was 

reasonable for the claimant’s solicitors to incur these costs it is unfair to expect the defendant to pay for 

these items.” 
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Latest Developments 

New Rehabilitation Code 2015 

A new Rehabilitation Code came into force from Tuesday 1st December 2015.  

The Code is voluntary but the personal injury pre-action protocol provides that its use should be considered 

for all types of PI claims. 

The Code is intended to promote collaborative use of rehabilitation and early intervention in the 

compensation process. 

Although the principles are the same throughout, the Code recognises significant differences between the 

handling of lower value injuries (<£25k) and medium or catastrophic injuries. 

The Code is also now accompanied by a Guide for Case Managers.  According to the Code it is envisaged 

that Case Managers will have an essential role to play in assessing the needs of claimants and then 

overseeing treatment. 

 

The Government response to consultation on further fees proposals 

On 17th December, the government published its response to a consultation published in July 2015 to 

increase court fees. 

The Government has agreed for the time being not to increase the maximum fee for money claims to 

£20,000.  The maximum fee will remain capped at £10,000.  However, in view of the financial position and 

the need to ensure the proper funding of the courts, the Government does not rule our returning to this 

proposal in the future. 

The Government however intends to increase all civil fees by 10%. The response confirms that the 

increases are important in making sure that the Courts are properly funded. 

 

Autumn Statement 

In his Autumn Statement, Chancellor George Osborne announced his plans to raise the small claims limit 

for personal injury claims from £1000 to £5000 and to scrap general damages for ‘minor’ soft tissue injuries 

such as whiplash. 

By increasing the small claims threshold to £5000, the government plans to remove legal costs.  Successful 

claimants will not be entitled to recover any legal fees if they are successful.   

Whilst the government intends to remove the right to general damages for minor soft tissue injuries, parties 

will still be entitled to special damages, i.e. loss of earnings and medical treatment.   

It was also announced that £700m would be invested to fully digitise the courts.  

Further details are awaited from the government. 


