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upfront
the employment edition

Since 2006, a default retirement age 
of 65 years has operated in the UK. 
This means that an employer can 
currently force an employee to retire 
at the age of 65 without paying any 
financial compensation. The only 
obligation on the employer is to 
notify the employee of the proposed 
retirement date at least 6 months 
before the employee’s 65th birthday.This is all set to change.At the end of July, the Coalition Government 

announced that it is planning to scrap the 

default retirement age. If the plans go ahead, 

employers will no longer be able to dismiss staff 

simply because they have reached the age of 

65. It is anticipated that the change will take 

place with effect from October 2011. On the 

basis that an employer must give a minimum of 

six months notice of retirement, this means that 

in reality the changes will start to be felt from 

April 2011.

If the default retirement age is abolished, 

dismissals at all ages will be governed by 

the standard unfair dismissal rules. This will 

leave employers with a choice – to stop using 

compulsory retirement as a reason for dismissal 

and rely on the same potentially fair reasons 

that apply to the rest of the workforce; or to 

retain a compulsory retirement age and rely 

on the defence of justification for direct age 

discrimination.

A Court of Appeal judgment on the justification 

defence was handed down the day before the 

Government’s consultation was launched. In 

Seldon v Clarkson Wright and Jakes, Mr Seldon, 

a former partner in a firm of 
solicitors, challenged his former 
partners’ decision to make him 
retire at the age of 65. The default 
retirement age does not apply to 
partnerships; therefore, the firm 
had to establish that Mr Seldon’s 
retirement could be justified as a 
“proportionate means of achieving a 
legitimate aim”. 

The Court of Appeal accepted the firm’s 

arguments that their compulsory retirement 

policy could be justified as it allowed for 

succession planning and it enabled older 

workers to retire “with dignity”.The Seldon case contains valuable pointers 

about how Employment Tribunals will approach 

similar questions involving employees if the 

Government’s plans go ahead. Ultimately, 

the issue of whether a compulsory retirement 

age can be justified will be a matter for the 

Tribunals to decide on a case-by-case basis. 

If a compulsory retirement policy cannot be 

objectively justified, employers may be guilty 

of age discrimination. Given that damages in 

discrimination cases are potentially unlimited, 

employers who wish to operate a compulsory 

retirement age beyond October 2011 should 

tread very carefully indeed…em
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DEFAULT RETIREMENT AGE
REACHES THE END OF THE ROAD

If you require advice or assistance in relation 
to retirement, age discrimination or any other 
employment law issues, please contact Peter 
Byrne on 01254 54374.
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For legal advice that is straight to the point:

Blackburn Office t: 01254 54374
Preston Office t: 01772 220022
www.forbessolicitors.co.uk

From a HR practitioners point of view:
From October this year, when the Equality 

Bill comes into force, recruiters cannot ask at 

interview or via a pre-employment questionnaire 

about an individuals health, unless the role is 

covered by work-related “exemptions”. Therefore, 

on commencement of employment, firm’s can 

ask for completion of a health questionnaire, 

providing they can “justify” the reasons for asking 

for the information. If the completed questionnaire 

gives rise to existing health conditions, which may 

affect the individual within the role, then we would 

encourage a meeting between the individual and a 

representative of the firm to discuss what 
implications / impact the condition may 
have and, where possible, reasonable 
adjustments to be made to the role. 
Depending on the health condition, 
it might be advisable to seek expert 
assistance from an Occupational Health 

specialist, who can advise the employer on 

what additional adjustments can be made. If you require advice on the “exemptions” please 

contact one of the Solicitors, or from a practical 

point of view, if you require any assistance, 

please contact Joanne Pickering, HR Business 

Support Manager on 01254 580000

The Employment Appeal Tribunal (EAT) has ruled that the 

Disability Discrimination Act 1995 (DDA) is capable of being 

interpreted as to protect individuals who suffer discrimination as a 

result of suffering from depression (J v DLA Piper UK LLP).

J was a qualified barrister who suffered from depression. J 

was offered a job with DLA Piper, but the offer was allegedly 

withdrawn following the disclosure of her history of depression.

The tribunal dismissed J’s claim for disability discrimination on the 

basis that she was not disabled. J argued that her depression 

satisfied the criteria set out in section 1(1) DDA, with the condition 

having an adverse effect on her ability to concentrate, with effects 

only minimised due to medication.The EAT held that the DDA could be interpreted so as to apply to 

depression and advised that to identify the required impairment, 

a tribunal could consider any adverse effect issues first, and then 

find whether the claimant’s ability to carry out normal day-to-day 

activities has been substantially impaired.The EAT commented that tribunals should also be aware of the 

distinction between clinical depression and a reaction to adverse 

circumstances; only the first condition will be recognised by 

the DDA. In practice, the requirement that the impairment must 

have long term effects under section 1(1) DDA will help when 

distinguishing between the two. The effect of the judgment is that it may become easier for 

employees to bring claims alleging discrimination on the grounds 

of their depression. Employers should be aware that a disability 

need not be visible in order to qualify for protection under the 

Disability Discrimination Act. This is a vital consideration, given 

that damages in discrimination claims are potentially unlimited.

DEPRESSION COVERED
By THE DISABILITy DISCRIMINATION ACT

If you require advice in relation to 
discrimination legislation or any 
other employment-related issue, 
please call Ruth Rule-Mullen on 
01254 54374.



For advice in dealing with any 
employment-related issues please contact 

Jonathan Holden on 01254 54374.

The European Court of Justice has recently 

handed down their opinion on the taxable 

status of salary sacrifice schemes. In the case of Commissioners for HMRC v. Astra Zeneca UK 

Limited, the ECJ decided that Astra Zeneca’s salary sacrifice 

scheme was subject to VAT, as contended by HMRC.
Astra Zeneca ran a scheme whereby their employees have 

access to vouchers for use in retail stores. This was done as 

part of a salary sacrifice, with the employees gaining a financial 

incentive if they took up the offer of the vouchers rather than 

receiving full salary. 
It was contended by the Revenue that this constituted a supply of 

services to other employees and, as such, ought to be subject to 

VAT being paid by the employer. The European Court of Justice 

has agreed with this assertion. It is therefore likely that employers will now seek to withdraw any 

such salary sacrifice schemes that they may have in place. Failure 

to do so could leave the employers liable to tax demands in 

respect of their provision of salary sacrifice benefits. It is therefore 

very important that any employers who operate these schemes 

do seek advice on the implications of the decision for them. 

Salary sacrifice schemes will normally form part of an employee’s 

terms and conditions of employment. If any employer seeks to 

vary an employee’s terms and conditions unilaterally, this can 

give rise to claims for, amongst other things, constructive unfair 

dismissal. Furthermore, it may be the case that certain employees 

are more likely to take advantage of salary sacrifice schemes – for 

example, the provision of vouchers for retail products for clothes 

stores may, statistically be more likely to be used by females. This 

could give rise to potential discrimination claims in the event that 

employers unilaterally withdraw the benefit from their employees 

without proper consultation. 
This is a complex and difficult area of law and any employer faced 

with potential problems in this regard should seek professional 

advice.
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From a HR practitioners point of view:
Forbes has contacted its Childcare Voucher 

provider and they have stated “HMRC can 

confirm businesses supplying Childcare 

Vouchers to its employees in similar 
circumstances to the provision of retail 
vouchers in the Astra Zeneca case will not 

have to account for VAT on the value of 
the Childcare Vouchers. This is because 

the supply of childcare is exempt from 
VAT. HMRC are considering whether this 

will have an effect on the amount of VAT 

that the business can recover in respect 

of fees charged by Childcare Voucher 
Providers. Pending HMRC’s review of the 

case, businesses that provide their staff 
with Childcare Vouchers may continue 
to recover this VAT.” At this stage, in relation to Childcare Vouchers and VAT, it would be advisable to keep in touch with your Childcare Voucher Provider. 

DEATH KNELL FOR SALARy 
SACRIFICE SCHEMES?

From a practical point of view, if you 
require any assistance, please contact 

Joanne Pickering, HR Business Support 

Manager on 01254 580000

The content of this newsletter is merely informative and 
should not be relied upon as a substitute for legal advice. 
All Rights Reserved. © Forbes Solicitors 2010



TEAM NEWS

The Government has announced details of its new “one-in, one-out” approach to 

regulation as part of a ‘comprehensive package of measures’ designed to cut red tape 

and bureaucracy. As of 1 September 2010, Ministers will not be able to implement 

new business regulations unless they can identify existing regulations with an 

equivalent cost to be removed. A panel of business experts will also scrutinise all new 

legislation before it is introduced, in an attempt to reduce the red tape ‘burden’ that UK 

businesses face. It is estimated that regulation cost UK firms £88.3 billion last year.

It remains to be seen whether the new system will have any real impact, as initially it will only 

apply to domestic legislation. It is estimated that a third of new regulations came from the EU 

last year; therefore UK businesses may only experience a real benefit if the system is extended 

to cover EU regulations. The Government has indicated that it intends to expand the system 

in due course, but in the meantime it has pledged to take a more ‘rigorous approach’ to 

regulation emanating from the EU by engaging earlier in the Brussels policy making process; 

taking a strong approach to negotiations; and ending the ‘gold-plating’ of EU legislation.

Whilst the new approach has been broadly welcomed by UK businesses, many are reserving 

judgment for the time being. Some commentators have noted that politicians are constantly 

promising to cut red tape, but in practice, very little changes. Others have expressed concern that such 

an arbitrary requirement may result in poor legislation, or no legislation at all in areas where it is needed.

As part of its package, the Government has indicated that it will also review ‘burdensome’ regulation 

such as employment law. Critics have questioned whether any significant amount of red tape can be cut 

in this field, as the Government is unlikely to repeal legislation which it is compelled to follow by EU law. 

It remains to be seen whether the review will have any real impact, but one thing is certain – employment 

law will remain a fluid and challenging area of law, for which specialist advice is essential.

New Associate

Jonathan Holden has been promoted to Associate Solicitor within the 

Employment Team. Jonathan joined Forbes Solicitors in 2008 and has 

extensive experience in all areas of employment law, and regularly advises 

local authorities, housing authorities and private companies on a wide range 

of matters. He has dealt extensively with unfair dismissal and discrimination 

cases, together with the more complex areas of Whistleblowing and the 

Transfer of Undertakings Regulations. Jonathan is experienced in dealing 

with public sector pensions, and recently appeared in a leading case in this 

area in the Employment Appeal Tribunal.

Peter Byrne, Head of Employment comments, 

“Congratulations to Jonathan, his hard work 

and commitment has been recognised by this 

promotion.”

Being a keen cricketer Jonathan’s fantasy job 

would be to play professionally for Lancashire 

and England, ideally as Captain and his ideal 

dinner guests would be - Churchill, Stalin and 

Roosevelt for starters; Geoff Boycott, Ian 

Botham and Steve Waugh for main course.

Expansion

Emma Newbould has joined the 

team as Solicitor after completing 

her training contract with the firm, 

the final 12 months of which were 

spent within the employment 

department. She has experience 

in all aspects of employment law and regularly advises 

clients within the manufacturing and service industries 

on a wide range of matters.

Peter Byrne congratulated Emma on her appointment, 

“We are delighted to welcome Emma on board. The 

continued growth of this team is a direct result of client 

demand and our commitment to providing the highest 

level of service at all times.”

Emma’s fantasy job would be a Michelin Restaurant 

Inspector / Food Critic and ideal dinner guests would 

include Gordon Ramsay, Simon Cowell, Alan Carr and 

Russell Howard. 
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For advice or assistance in relation to any 

employment related matters, please call 

Amy Crabtree on 01254 54374.

“ONE-IN, ONE-OUT” SySTEM
AIMS TO REDUCE RED TAPE


