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What’s in this issue

Welcome to the first edition of Upfront.  We 
hope that you will enjoy the new format of 
our Commercial Newsletter.  If you do have 
any comments or suggestions please do let 
us know, we value your feedback.  

For most businesses the next 12 months 
will be a time for careful management as 
the economy emerges very slowly from 
recession.  There will however be a greater 
need for planning every aspect of your 
business.  We would like to play a part in 
your planning whether it is making sure 
that your trading terms properly record 
your agreements with your customers and 
protect you from unwanted claims, ensuring 
that you collect your debts effectively or 
that your employment contracts reflect the 
most recent changes in Employment Law.  
Maybe you need help with something that is 
not planned such as Commercial Litigation.  

So whether it is advice to help with the 
planning of your business or an urgent 
need, because you are faced with 
something that you have not planned for, 
please give us a call and we will be happy 
to tell you how one of our specialist teams 
can help.  

John Barker

The content of this newsletter is merely informative and should not be relied upon 
as a substitute for legal advice. All Rights Reserved. © Forbes Solicitors 2010



What’s in this issue

events Diary
Keep up to date online atwww.forbessolicitors.co.uk/

stay-informed/events 

OCT
Annual Employment Law 

Updates

5 October, Deepdale, PNE FC, Preston

21 October, Stanley House Hotel  

9am - 1.30pm 

The experienced team will be covering all the latest 

UK and European employment law developments 

and the implications for your organisation.

A full programme is yet to be finalised but 

to register your interest early, please email

ashleigh.harris@forbessolicitors.co.uk

JUNE  
Equality Act

16 June 2010, Stanley House Hotel, 

Mellor, Blackburn 

10am until 1.30pm including lunch

This seminar will provide practical advice on all 

aspects of discrimination law as the law stands 

currently and how it is likely to be affected when the 

Equality Act comes into force.

A full programme is yet to be finalised but to 

register your interest early, please email 

ashleigh.harris@forbessolicitors.co.uk

SEPT 
Sale and Succession 

14th September 2010, Stanley House 

Hotel, Mellor, Blackburn 

8am - 10am

In conjunction with Enterprise Ventures and PM & M. 

A full programme is yet to be finalised but to 

register your interest early, please email 

catherine.butler@forbessolicitors.co.uk
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property
There has been a rise in the number of tenants 

vacating properties before the end of their lease and many Landlords 

have been left wondering what, if anything, their next steps should be.

A recent case, Artworld Financial Corporation v Safaryan, has highlighted the problems facing 

the Landlord and why care needs to be taken.
Here, the tenant had vacated the property with 15 months left to run on the lease. 

Following the tenant’s vacation, the Landlord:
• Accepted return of the keys;
• Prepared and carried out a schedule of repairs;

• Stored its own furniture inside the property;

• Parked its own vehicles on the driveway and 

• Allowed a member of his family to move into the property for six weeks.

Despite the above, the landlord continued to correspond with the tenant to confirm that the lease was 

still deemed to be continuing and then took court action to sue for the remaining 15 months of rent 

due.  In response, the tenant claimed that problems with the central heating and swimming pool had 

given them a fair reason for early vacation and its defence was further based on the Landlord being 

deemed to have accepted surrender of the lease in light of its actions.

The Court initially held that when the landlord’s actions were considered in their entirety, they suggested 

that the tenant no longer had a right to occupy the property exclusively.  This decision was upheld by the 

Court of Appeal who agreed that the actions of the landlord amounted to an implied surrender of the lease 

and deemed the correspondence sent by landlord irrelevant.

This case acts as a reminder to all landlords that despite difficult times, care should always be taken 

following a tenant’s vacation.  Landlords are within their rights to protect their interest in the property, i.e. 

they can accept keys and enter the property to carry out necessary repairs.  However, landlords should 

avoid taking steps that could be deemed inconsistent with the terms of the lease and which would be seen 

as preventing a tenant from taking exclusive possession of the property.  Occupying the property itself, or 

using it for its own benefit is likely to be deemed as the landlord taking back possession and will give rise to 

an implied surrender of the lease.

LANDLORDS BEWARE: ImplIED sUrrEnDEr

th
e 

la
nd

lo
rd

’s 
ac

tio
ns

 w
er

e 
co

ns
id

er
ed

 in
 th

ei
r 

en
tir

et
y,

 th
ey

 s
ug

ge
st

ed
 th

at
 th

e 
te

na
nt

 n
o 

lo
ng

er
 

ha
d 

a 
rig

ht
 to

 o
cc

up
y 

th
e 

pr
op

er
ty

 e
xc

lu
si

ve
ly.

Upfront  //  Vol ONE  | Page 3 |

For further advice
Adam Bromley
Email: adam.bromley@forbessolicitors.co.uk    
Tel no: 01254 54374



WORKINg TOgETHER 
TO STAy AHEAD 
In the current climate, with a shortage of potential occupiers and so many businesses becoming 
insolvent landlords and tenants need to work together to survive the recession.  This will require 
an understanding of each other’s positions and a willingness to compromise. It is in both parties’ 
interests not to waste unnecessary time and incur extra costs.
The letting agent’s heads of terms set out the principles of the deal.  Having the letting agent provide a draft version of the 
letting particulars to your solicitors means that they can ask for clarification on essential terms that are ambiguous or may have 
been omitted. This will ensure that instructions are clear and understood and so avoid guess work and sometimes acrimonious 
negotiations.

The key is to be proactive and remain realistic.  
There is a place for hard bargaining but negotiation 
must be economically sensible.  We at Forbes 
Solicitors can help you plan the transaction from 
an early stage to ensure that the process runs 
smoothly through to completion.

TENANTS:
1.  Be sure that your intended 

use is a permitted use under 
planning legislation.  The 
landlord should be able to 
provide the documents needed 
in this respect.

2.  Break options – not unusual in the 
current climate.  A tenant should 
try to avoid having to pay a penalty 
if the break option is invoked. 

3.  Repairs - try and limit your repairing liability.  Avoid 
a full repairing lease (which may require you to both 
put and keep the premises both inside and out in 
good repair and condition or require you to pay 
to the landlord a service charge as a contribution 
towards the costs of repair and maintenance to the 
whole building).  you may want to consider annexing 
a Schedule of Condition to the lease so that you are 
not required to put the premises into any better state 
of repair and condition than they are when you take 
them over.

4.  If there is to be a service charge, ideally a detailed 
list of services to be paid for should be agreed.  An 
estimated budget should be obtained or even a ‘cap’ 
on the amount of service charge payable agreed.

5.  It is not now usual for the tenant to pay the landlord’s 
legal costs.

LANDLORDS:
1.  Inducements -  whilst landlords may wish to 

fill premises quickly and have someone else 
responsible for business rates, long rent free 
periods may cause problems if shortly after the rent 
free period ends the tenant goes out of business.  
Check the potential tenant’s financial viability 
and consider deferring the rent free period to the 
second quarter of the tenant’s occupation.

2.  Be prepared - Energy performance Certificates are 
mandatory when a building is constructed, rented 
or sold.  There are only a handful of exceptions 
to this rule.  Ensure your premises comply with 
asbestos, fire safety and Disability Act regulations.

3.  Do you want to be certain you can get your 
property back at the end of the lease – consider a 
“contracted out” tenancy. 

4.  Rent and rent review – would it help your tenant’s 
cash flow problems if they paid monthly rather than 
quarterly?

5.  If the property is subject 
to a mortgage your 
lender’s consent to a 
letting will probably 
be required – speak 
to them at an early 
stage.

For further advice
Hannah Moody
Email: hannah.moody@forbessolicitors.co.uk     
Tel: 01772 220195

property
There has been a rise in the number of tenants 
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have been left wondering what, if anything, their next steps should be.

A recent case, Artworld Financial Corporation v Safaryan, has highlighted the problems facing 

the Landlord and why care needs to be taken.
Here, the tenant had vacated the property with 15 months left to run on the lease. 

Following the tenant’s vacation, the Landlord:
• Accepted return of the keys;
• Prepared and carried out a schedule of repairs;

• Stored its own furniture inside the property;
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an implied surrender of the lease.
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disputed
COSTSIt’s not often that Civil Litigation costs become headline news 

but over the last few weeks there has been a flurry of excitement 

with the publication of Lord Justice Jackson’s final report.  Lord 

Justice Jackson had been given the unenviable task of carrying out 

a review of the rules governing the costs of litigation and to make 

recommendations to promote access to justice at proportionate cost.

Many of the recommendations impact most upon personal injury 

claims but there are some points of particular interest to our 

commercial clients.
The report indicates that cases dealt with in specialist divisions of the Court, such as in the Technology 

and Construction Court, work well and the costs are not disproportionate.  However, the report 

recognises that there are many disputes which are not complex involving millions of pounds but 

nevertheless are important to the business involved.  Costs are often in the forefront of a client’s mind, 

particularly as the usual rule is the loser in litigation pays the majority of the winner’s costs.  Therefore, the 

costs can often be more significant than the amount in dispute.  The report proposes that some cases 

worth between £5,000 and £25,000 could be dealt with in the Small Claims Track where the costs allowed 

are nominal or the costs are to be fixed so that the parties know what the case will cost from the outset.

The report proposes that a Court guide is prepared entitled ‘Small Business Disputes’ to assist businesses to 

run their own litigation.  However, many businesses prefer to instruct a solicitor not only for the expertise but 

also to relieve the business of the strain of running the case. 
There is a recommendation that more businesses take up legal expense insurance.  This is a good idea but in 

our experience the small print in these policies often means that disputes are not covered and those that are 

need confirmation from the solicitor that the case will succeed.  

The report suggests that more use should be made of Alternative Dispute Resolution and there should be 

attempts made to raise awareness of what it is, how it works and the benefits of it.  Alternative Dispute resolution 

includes mediation which is often used to settle a commercial dispute.  It involves appointing an independent 

third party who brokers a deal between the parties.  It is often cheaper than taking a case to trial and can rescue a 

commercial relationship.

Upfront  //  Vol ONE  | Page 5 |

For further advice
Claire Edbury
Email: claire.edbury@forbessolicitors.co.uk      
Tel: 01254 54374
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employed
Two recent cases have dealt with the difficult issue of resolving disputes that arise from 

competing protected rights, namely the right not to be discriminated against on the grounds of 

religion or belief and on the grounds of sexual orientation.
The first of these cases was Ladele v London Borough of Islington, where the Court of 

Appeal held that a Christian registrar had not been discriminated against on the ground of 

her religion when she was threatened with dismissal for refusing to carry out civil partnership 

services which gave same-sex couples similar rights to married couples.  The second case was 

McFarlane v Relate Avon Limited, in which the Employment Appeal Tribunal rejected a claim of 

religious discrimination by a Christian relationship counsellor who refused to provide sex therapy to 

homosexual couples.
In both cases the Claimants claimed that they had been treated less favourably on the grounds of 

their religious beliefs and that this amounted to direct discrimination.  In both cases the Courts held 

that the Claimants had not been discriminated against because of their religious beliefs but because of 

the manifestation of those beliefs in a way that was contrary to their employers’ principles and policies.

The Claimants’ claims for indirect discrimination also failed.  In both cases the Courts were satisfied 

that the employers’ actions were justified as it was proportionate to expect staff to act in a non-

discriminatory way towards others, in accordance with their respective equal opportunities policies.

These cases demonstrate the difficulty that employers face in relation to employees with 

diametrically opposed views.  No set of rights is capable of “trumping” another, 

therefore a delicate balancing exercise must be undertaken to decide 

where to draw the line between conflicting protected rights.  

Employers must respect the views of their employees 

and accommodate them in the workplace to the extent 

that it is fair and reasonable to do so. However, if an 

employee seeks to manifest their beliefs in a manner that 

impinges on the interests of others, an employer may be 

justified in taking action against them accordingly.

rElIgIoUs BElIEfs v. sExUAl orIEnTATIon – 
WHERE TO DRAW THE LINE?
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For further advicePeter Byrnepeter.byrne@forbessolicitors.co.uk       
Tel: 01254 54374



business
NOT WORTH THE PAPER IT’S PRINTED ON?
How many times do we hear phrases like 
that when discussing deals? Despite a fairly 
litigious society, it’s still very common in 
business to do deals on a handshake or over 
the phone: “can I order another batch of …?”

Emails are also used to make and accept orders for 
goods and services. But in the event of a dispute 
between parties, how much can those emails be relied 
upon? Will a court consider an email – or a series of 
them – to be a legally binding contract?

The phrase “it’s not worth the paper it’s written on” 
is usually used in relation to verbal contracts. It refers 
to the fact that there is no evidence to back up what 
was verbally agreed between parties to a deal. Where 
something is agreed by email, there is evidence of the 
agreement in the emails themselves but  will a court 
allow you to rely on those emails and accept that a 
legally binding contract existed between the parties?

In a recent case, the University of plymouth and the 
European Language Centre Limited (‘ELC’) emailed each 
other about some accommodation the University was 
to make available to ELC. It had done this in previous 
years under a written contract. A debate took place 
about the number of accommodation places that would 
be available that year. In those emails, the University said 
it would be reducing the number of beds available to 
200. In a delayed response, ELC said that the reduced 
number was unacceptable. A written contract was never 
formally prepared or signed.

When the University failed to provide accommodation, 
ELC said that the emails amounted to a contract for the 
University to provide 200 beds. 

The Court of Appeal looked at a number of things 
including the fact that the parties had always entered 
into written contracts in the past. It 
also looked at the content of the 
emails that had passed between the 
two organisations. 
The Court concluded that the emails 
could not amount to a legally binding 
contract. There was not enough detail 
in the emails to be clear what had 
been agreed. The parties still appeared 
to be negotiating – therefore how could 
there be a binding contract when the 
terms were unknown? In addition, the 
parties historic dealings suggested that 
following negotiations a formal written 
contract was usually entered into. The 
Court said that was another reason to conclude that a 
legally binding contract was not in place.

This case highlights the need for certainty. It is vital that 
each party in a deal knows what has been agreed. While 
it is possible for a contract to be made through a course 
of correspondence, if there is any ambiguity created by 
that correspondence, a court could decide there is no 
binding contract. 

The way to avoid uncertainty? Put a written agreement 
in place. It needn’t be lengthy or complex but it 
must cover all the key issues and satisfy the legal 
requirements of a contract. To be sure you can hold 
your customers and suppliers to what you have agreed 
verbally or by email, please contact Charlotte Wood who 
will be happy to discuss your current practices.

It is vital that each party 
in a deal knows what 
has been agreed

For further advice
Charlotte Wood
charlotte.wood@forbessolicitors.co.uk        
Tel: 01254 54374
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Businesses
BEWARE
RECENT CASE LAW HIgHLIgHTS 
WEAKNESSES IN MANy 
COMMERCIAL CONTRACTS
We assume written contracts will save us in the event of a dispute. However, 
it is not always the case that something in writing will be legally binding. The 
law says that four things must be present when creating a legal contract: 

• There must be a clear and sufficiently detailed offer; 

• That offer must be accepted;

• something of value must be given by both parties; and

• The parties must intend to create a legal relationship.

A spate of recent case law has highlighted situations that can make or 
break a legal contract:

(1) Offer and Acceptance by Email

One case looked at whether a series of emails can create a legally 
binding contract between parties. Having looked at a number of 
factors, the Court held that the email correspondence in this case 
could not amount to a contract because there was not enough detail 
for there to be an offer that was capable of being accepted. The 
case highlights the need for precise detail so that each party knows 
what has been agreed. 

Although email correspondence is becoming more common, if it 
is used as a negotiating tool, following it up with an agreement in 
writing may avoid any uncertainty between parties and provide 
protection in the event of a dispute. 

(2) “Battle of the Forms”

Many businesses have their own standard contracts terms. But 
where one business places an order on its standard terms and 
the supplier acknowledges that order with their own terms, 
whose terms will bind the parties?

A recent case examined this situation and decided that 
the binding terms would be those that were offered and 
accepted. Each case will be different and the Court looked 
closely at when offer and acceptance took place. This is 
likely to be the terms that are immediately followed by the 
supply of the goods or services that are the subject of the 
contract. 

(3) “Subject to contract”

The words subject to contract are often seen on letters 
and email correspondence between parties when 
people are negotiating but before they enter into a legal 
contract. 

The High Court recently ruled that once parties had 
agreed terms, the contents of previous subject to 
contract correspondence can become binding. It’s 
therefore important to get what you finally agree set 
out in a definitive contract.

(4) Unclear terms may be open to 
interpretation  

In one of the first cases heard by the UK supreme 
Court,  the Court concluded that the parties could 
look beyond the natural meaning of words to the 
context in which those words appear and at the 
document as a whole when interpreting ambiguous 
clauses. 

Businesses should therefore ensure that clauses are 
clear and precise and not open to interpretation. 

(5) Exclusion clauses  

Certain types of exclusion and limitation clauses are 
enforceable only if they are reasonable. Otherwise they 
will be void.  

In a dispute between a business and a supplier, the High 
Court held that the unreasonableness of a sub-clause 
which excluded liability for costs and expenses made the 
entire clause void, even though the other sub-clauses were 
reasonable. The protection intended to be given by the 
whole clause was lost. 

This case is a stark reminder that parties should avoid using 
unreasonable exclusion clauses which can put the validity of 
other parts of the contract as risk.  

(6) “Reasonable endeavors” 

The obligation for a distributor to use his “reasonable 
endeavors” to promote a supplier’s products was considered in 
a recent case. In order to determine the dispute the Court had to 
give its interpretation of what that phrase meant in the particular 
circumstances. 

The case highlights the importance of setting out clearly the 
obligations of the parties, giving guidelines on what activities 
‘reasonable endeavours’ should include. In this case, had the 
agreement included specific obligations the dispute may have been 
avoided. 

Overall these cases reinforce the need for clear written contract terms 
that fit the facts.

For further advice
Daniel Milnes
daniel.milnes@forbessolicitors.co.uk      
Tel: 01254 54374
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Name:   
Tim Hollingsworth

Position: 
partner, Commercial property; mlro (money laundering reporting 
officer)

What does your job involve?  
running the Cp department in Blackburn; interacting with clients and 
running client files; dealing with various admin and development tasks 
relating to the department; Iso; money laundering; risk management.

What is the first thing you do when you get into the office?
Make a mug of coffee and switch on the PC to check emails.
What is your favourite part of your job? 
Drafting unusual documents

If you weren’t a Solicitor, what would you be? 
probably carrying out research in the field of ancient history.

What do you do when you’re not in the office?
Read, listen to music, play guitar and play the occasional gig, watch 
football and cricket, paint, garden, cook, watch films, walk the dog.
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We are pleased to have been named Corporate Law Firm of the 
year at the Insider Dealmakers Awards 2010 for the third year 
running. The award recognises outstanding performance by a law 
firm within lancashire.

The award ceremony was held at Ewood Park, Blackburn on 
Thursday 4th March 2010 is billed as one of the best and most 
prestigious events in the region.  Over 200 professionals and 
business people attended the event to celebrate the cream of 
lancashire corporate finance activity. All the awards were voted for 
by the dealmaking community itself.

The Corporate Law Firm of the year 2010 award was one of the 
evening’s most fiercely contested categories, with the firm beating 
some of the biggest names in the business. On the night Forbes 
were shortlisted with Napthens, Brabners Chaffe Street and 
Harrison Drury. 

Three members of the Business Law team collected the award. 
Head of the team Daniel Milnes commented, “Securing such high 
profile recognition from the local corporate finance community for 

the third year is a real boost for the team and the firm as a whole. 
We pride ourselves on delivering the highest level of service to our 
clients and thank them for their support.” 

John Barker, managing partner of the firm added, “This is another 
great result for the Business Law team. The award recognises 
the talent of the whole team who have had tremendous support 
from their colleagues in the Employment, Property and Litigation 
departments.”

Charlotte Wood 
and Pauline 
Rigby were also 
shortlisted for 
young Dealmaker 
of the year and 
Ruth Coffey was 
shortlisted for 
Dealmaker of the 
year.

in the life
A DAY

Corporate Law Firm of the 
Year for the third year running
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How did the Northcote Group begin and have you 
achieved what you first set out to?

I came here in 1983 to run Northcote. Nigel Haworth joined 
me in 1984 as Chef and I was the Manager. Nigel and I 
professionally were chef and waiter and we have huge respect 
for each other for our professions so out of that was born a 
great friendship with a great business partnership. Whereas I 
think if you do it the other way round and you are great mates 
and then decide to go into business together it usually ends in 
tears. 
We bought all the shares in 1989 with Forbes instrumental in all 
our deals. 

Have you achieved what you set out to?

The goals we have for the group are to become, in terms of 
Northcote itself, a two-star restaurant and a member of Relais 
& Chateaux which is the most prestigious hotel consortium in 
the UK. We believe we deserve two stars now but we haven’t 
finished the physicality of the house, so there are further 
improvements required particularly in the grounds and the 
restaurant to achieve our goals.

And Ribble Valley Inns?

Well ribble valley Inns is the first addition really to the group 
apart from Northcote at Rovers, which is an association we are 
very proud of and really enjoy. 
so that was our first expansion and then with ribble valley Inns 
we started with The Three fishes five years ago. Colleagues 
look at Ribble Valley Inns now and say ‘what  a great concept 
and how easy its been’ but the pub was derelict for ten years so 
it was the biggest risk we had ever taken. 
That was five years ago and then off the back of that obviously 
we found success and decided it was a good thing to continue 
to grow the group. We believe that Ribble Valley Inns as a 
project is endless, depending on our energy. 
But there will certainly be more Ribble Valley Inns.

Have you found that the economy recently has affected 
the fine dining experience? 

Well funnily enough, no. Ribble Valley Inns has done well but 
there’s definitely signs of people having two courses and not 
three and not having extra dessert or spends being a little bit 
down but there’s nothing disastrous within the group. 
Northcote itself has seen no such downturn at all. Largely due 
to nigel’s profile being on television, nigel winning great British 
menu last year was the best marketing we could have ever 
dreamed of. 
I also believe that the stay-at-home Britain really worked for us. 
Lots of families scrapped the two week Majorca holiday and 
they did two nights here and there. We benefited hugely from 
that and we have had one of the best occupancies we have 
ever had in our history. It’s been amazing. 
But in terms of the question, the economy has affected the 
pubs and the football club. We are very fortunate it hasn’t 
affected Northcote and I think in actual fact if there hadn’t been 
a depression we might have done even better at Northcote so it 
would have been amazing to see how well we could have done. 

What are the main things that make you different 
from your competitors?

Our unique selling point I think is that we are owner-driven. 
The fact that Nigel and I are actually here and here a lot. 
Nigel’s Head Chef, Lisa, has been with him for eight years 
and being a lady she has a unique selling point, she’s also 
on great British Menu this year. That will give us another 
absolute plethora of activity on television, if she can 
progress in the competition she will be the only woman to 
have got to the final and if she actually gets to the banquet, 
well, the world is our oyster I think. 
Then front of house the team’s been together a long time 
and I think again the economy’s helped that because the 
ambition for movement and people leaving hasn’t worked 
the same. This means that you 
have time to build the team and 
instil training and get your ethos 
into them whereas when it’s a 
moving feast all the time, it is 
really difficult to maintain that 
standard. 

Just to finish off then, 
obviously you have used 
Forbes for a number of 
years now, what is it that’s 
made you stay with us for 
so long?

Well we have used Forbes 
since 1983. Forbes were my 
father’s solicitors so when we came to join this company 
Peter Turner and geoffrey Isherwood did our deal and then 
when Nigel and I decided to buy shares we used Forbes 
to take the first shareholding and then to do the second 
acquisition and further investments. 
The relationship is what’s important for me. We have a 
great relationship with the people at Forbes, they really 
understand us. I think as a body of professionals you’ve got 
something for everybody. It’s a One Stop Shop as a legal 
entity, whatever problem we’ve got you’ve got someone to 
come and advise us or fix it. 

Craig Bancroft, Joint Managing 
Director of The Northcote Group 
met up with Helen Gorrell to discuss 
the success of his business and 
the reasons he has been a client of 
Forbes for over 20 years.
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